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1989-2013 FELONY SENTENCING DECISIONS

By Timothy A. Sylwester, Chief Counsel to the District Attorneys
Appellate Division, Department of Justice

I.APPLICATION OF SENTENCING GUIDELINES
See ORS 137.010(1), (2); ORS 137.120(2); ORS 137.669.

The sentencing guidelines were enacted in 1989 and originally were codified in OAR chapter 253. Various
provisionsin the original guidelines were repealed or amended in 1993, and those amendments apply only to crimes
committed on or after November 1, 1993. Or Laws 1993, ch 692, 8 1. Prior versions of this outline contained, as an
appendix, a copy of the rules showing the 1993 amendments (i.e., added material in boldface and underlined; deleted
material in brackets). In 1995, the rules were amended again, this time only in minor respects, and they were recodified into
OAR chapter 213, because the rule now are administered by the Oregon Criminal Justice Commission. Although the new
rules use the 213 prefix, they used the same rule numbers (e.g., OAR 253-08-002 became OAR 213-08-002 and then
OAR 213-008-0002). The new rules took effect on September 9, 1995, but the substantive changes apply only to crimes
committed on or after November 1, 1995. See Or Laws 1995, ch 520, 8 1. Attached as an appendix to prior versions of this
outline was a copy of the version of the guidelines showing the 1995 amendments (i.e., added material in boldface and
underline; deleted material in brackets). Since then, the rules have been amended in minor respects each legislative session.

Attached as an appendix to this outline is a copy of the current version of the rules. In the case summaries that follow, the
rule cited is the version of the rule that the court applied.

Because of the rules have been changed over the years, it is essential to ensure that the version of the rules you are
applying are the rules that were in force when the defendant committed the crime being sentenced:

(a) Original rules (OAR ch 253 (1989)) apply only to crimes committed on or after November 1,
1989, and up to November 1, 1993.

(b) Rulesasamended in 1993 (OAR ch 253 (1993)) apply only to crimes committed on or after
November 1, 1993, and up to November 1, 1995.

(c) The current rules (OAR ch 213) apply only to crimes committed on or after November 1,
1995. But be aware that some of the current rules were enacted or amended since 1995, and the rule that
was in force when the crime was committed may govern the sentence to be imposed. The fine print after
each rule notes the dates on which the rule was amended.

State v. Davis, 315 Or 484, 847 P2d 834 (1993): When a court imposes a dangerous-offender sentence on a
conviction subject to the guidelines, the sentence is a departure under the guidelines, see ORS 161.737(1), and thusis
subject to the rules governing the length of consecutive sentences.

Kowalski v. Board of Parole, 194 Or App 156, 93 P3d 831 (2004), rev den, 338 Or 16 (2005). Because petitioner
was incarcerated both on an indeterminate pre-guidelines conviction for which the sentence has not expired and a
consecutive determinate term imposed on a conviction subject to the guidelines, the board properly released him both on
parole and on post-prison supervision.

Day v. Board of Parole and Post-Prison Supervision, 184 Or App 409, 56 P3d 495 (2002). “Under ORS
161.035(4), criminal defendants must be sentenced under the statutory scheme in force when their crimes were committed,
unless the legislature has expressed an intent to the contrary. Statutes regarding parole and other forms of post-prison
supervision are, in effect, incidents of criminal sentences.” For plaintiff, the post-prison supervision period provided by
former ORS 421.120(3) appliesto his sentence.

State v. Hedgecock, 173 Or App 216, 21 P3d 137 (2001). The sentencing court erroneously ordered defendant,
who was found guilty except for insanity, to repay the costs of her court-appointed counsel and a unitary assessment. The
guilty-but-insane adjudication is not a“conviction” for purpose of those statutes.



See also Statev. Gile, 161 Or App 146, 985 P2d 199 (1999) (same).

State ex rel. Juv. Dept. v. Offord, 172 Or App 557, 19 P3d 377 (2001) (per curiam). The commitment period set
by ORS 419C.501 for ajuvenile may equal the maximum statutory indeterminate sentence for the crime; it is not limited by
the term of imprisonment authorized by the sentencing guidelines.

See also State ex rel. Juv. Dept. v. Johnson, 168 Or App 81, 7 P3d 529 (2000) (same).

State v. Bergeson, 138 Or App 321, 908 P2d 835 (1995), rev den, 323 Or 690 (1996). Because defendant
committed his crimes between November 1, 1989, and November 1, 1993, the convictions are subject to the original version
of the guidelines.

State v. Lyons, 124 Or App 598, 863 P2d 1303 (1993), aff’'d on rev of other issue 324 Or 256, 924 P2d 802
(1996). “The sentencing guidelines apply to convictions for felonies committed on or after November 1, 1989, and do not
apply retroactively.”

Statev. Miller, 114 Or App 235, 835 P2d 131 (1992). The sentencing guidelines do not apply to misdemeanor
convictions.

See also State v. Shaffer, 121 Or App 131, 854 P2d 482 (1993) (because fourth-degree assault is not afelony, a
sentence imposed on such a conviction is not governed by the guidelines).

Statev. Evans, 113 Or App 210, 832 P2d 460 (1992). Application of the guidelines “does not depend upon
whether the felony offense was classified or unclassified” under the former sentencing scheme.

1. CONSTITUTIONAL CONSIDERATIONS
A. CONSTITUTIONALITY OF SENTENCING GUIDELINES

State v. Davilla, 234 Or App 637, 230 P3d 22 (2010). Back in 1991, when he was 16 years old, defendant
attempted to rape a young woman at knifepoint, she resisted, and he murdered her. He was waived into adult court and
eventually pleaded guilty to murder, first-degree burglary, and attempted first-degree rape. Pursuant to ORS 163.115(3)(a)
(1989), the court imposed alife sentence. After avariety of appeals and post-conviction proceedings, the case eventually
was remanded for resentencing in 2004. The state served defendant with notice per ORS 136.765 of intent to rely on
several aggravating factors and regquested an upward-departure sentence. The sentencing court ruled the departure rulesin
the sentencing guidelines are invalid as an unconstitutional delegation and struck the state’s notice. The court then ruled
that the legislature would not have wanted the guidelines to remain effective without the departure rules, and struck down
the guidelinesin toto. The court then purported to apply the law in existence before 1989 and imposed an indeterminate life
sentence with no restriction on parole. Held: Reversed and remanded. [1] “[T]he legislature’ s delegation of authority to
develop sentencing guidelines as an administrative rule by the [ State Sentencing Guidelines Board] was constitutionally
permissible.” Because “the legidature’ s delegation of authority to the board to develop the guidelines was not the product
of an unconstitutional delegation of legidative power to the executive branch,” the sentencing guidelines are valid. [2] Even
though the rules did not impose a 200-percent maximum on an upward departure on a conviction for murder, the departure
rules are not an unconstitutional delegation of legidlative power to the judiciary without any constraints, because Art. I,

§ 16, setsalimitation on an upward departure. [3] The departure standard of “substantial and compelling” is not
uncongtitutionally vague. Defendant’s objection that the rules are too vague because they allow a court to rely on
aggravating factors not listed in OAR 213-008-0002(1)(b), does not provide a basis for affirmance, because the state’s
notice listed two aggravating factors that are in the rule.

Statev. Norris, 188 Or App 318, 72 P3d 103, rev den, 336 Or 126 (2003). [1] Defendant’s constitutionally based
challenge to the validity of the amendments to the sentencing guidelines since 1989 is not time-barred. [2] The bills by
which the legislature approved amendments to the sentencing guidelines were not invalid on the ground that they did not
comply with Art 1V, 8 22, which requires amendmentsto “acts’ to be “published at full length,” because that requirement
applies only to amendments to acts, and the legidature's approval of administrative rules per ORS 137.667 is not an
amendment to an “act.”



Statev. Rice, 114 Or App 101, 836 P2d 731 (in banc), rev den, 314 Or 574 (1992). Defendant pleaded guilty to 7
class A misdemeanor charges, the court imposed 7 consecutive 90-day jail terms, and defendant challenged the cumulative
sentence on the ground that it was unconstitutionally disproportionate in light of the fact that the presumptive sentence for
more serious felonies would have been less. Held: “Here, presented with a scheme under which the imposition of any
sentence on defendant’ s misdemeanor offensesis discretionary, and the imposition of a sentence of probation for lesser
felonies is mandatory, we hold that the existence of felony sentencing guidelines does not render disproportionate a
misdemeanant’ s sentence of incarceration.”

State v. Spinney, 109 Or App 573, 820 P2d 854 (1991), pet rev dism'd 313 Or 75 (1992). The sentencing
guidelines do not violate Art I, 88 15 and 16, or Art 111, § 1, of the Oregon Constitution.

B. DEFENDANT’S CONSTITUTIONAL RIGHTSAT SENTENCING
1. Right tojury, Apprendi issues

See Or Congt, Art |, 8 11; US Const, Amend VI.

See also Part I X-H(4) (“Pleading and proof of prior convictions, repeat-offender statutes’), below.

To comply with Blakely, the 2005 |egislature enacted Senate Bill 528 (2005)—which has been codified as
ORS 136.760 et seq.—to provide a procedure for aleging and proving an “enhancement fact” to the jury.

(a) Decisions by the United States Supreme Court

Alleynev. United States, 570 US __, 133 S Ct 2151 (2013). Defendant and an accomplice, who was armed with a
firearm, robbed a store manager who was transporting the day’ s receipts to the bank. Defendant was charged in federal
court with armed robbery under 18 USC § 1951(1) and with carrying or using afirearm in a crime of violence under
§ 924(c)(1)(A), which further providesthat “if the firearm is brandished, [the defendant] shall be sentenced to a term of
imprisonment of not lessthan 7 years.” The jury found defendant guilty; it also found that he carried or possessed afirearm
during the crime, but it did not specifically find that he had “brandished” it. At sentencing, defendant argued that he was not
subject to the seven-year minimum because the jury had not found that he “brandished” the firearm. The district court
rejected that argument by relying on Harrisv. United States, 536 US 545 (2002), in which the Court held that the right-to-
jury rule announced in Apprendi does not apply to afact that merely provides the basis for imposition of a mandatory
minimum sentence that otherwise is within the maximum sentence allowable by law. The court then found by a
preponderance of the evidence that defendant had “brandished” the firearm, and it imposed the seven-year minimum
sentence. On appeal, the Fourth Circuit affirmed based on Harris. Held: Reversed and remanded. Harris overruled; the
Sixth Amendment right to jury trial appliesto afact that provides basis for imposition of mandatory minimum sentence.

[1] “The touchstone for determining whether afact must be found by ajury beyond a reasonable doubt is whether the fact
constitutes an ‘element’ or ‘ingredient’ of the charged offense. In Apprendi, we held that afact is by definition an element
of the offense and must be submitted to the jury if it increases the punishment above what is otherwise legally prescribed.
While Harris declined to extend this principle to facts increasing mandatory minimum sentences, Apprendi’ s definition of
‘elements’ necessarily includes not only facts that increase the ceiling, but a so those that increase the floor. Both kinds of
facts alter the prescribed range of sentences to which a defendant is exposed and do so in a manner that aggravates the
punishment. Facts that increase the mandatory minimum sentence are therefore elements and must be submitted to the jury
and found beyond areasonable doubt.” [2] It does not matter that the 7-year sentence imposed was within the court’s
authority even without the “brandishing” finding: “Because the fact of brandishing aggravates the legally prescribed range
of allowable sentences, it congtitutes an element of a separate, aggravated offense that must be found by the jury, regardless
of what sentence the defendant might have received if adifferent range had been applicable. Indeed, if ajudge were to find
afact that increased the statutory maximum sentence, such a finding would violate the Sixth Amendment, even if the
defendant ultimately received a sentence falling within the original sentencing range (i.e., the range applicable without that
aggravating fact).” [3] Because the district court imposed a seven-year sentence based on its erroneous assumption that the
mandatory-minimum term applied given its own “brandishing” finding, that sentence was vacated and the case was
remanded for resentencing.

Notes: [a] The magjority opinion reiterated that Apprendi, and hence this opinion, does not apply to factsthat a
sentencing court may find and rely on when exercising discretion within the range prescribed by law: “Our ruling today does
not mean that any fact that influences judicial discretion must be found by a jury. We have long recognized that broad
sentencing discretion, informed by judicia factfinding, does not violate the Sixth Amendment.” In other words, if the

3



sentencing court on remand chooses to exercise its discretion to reimpose the same 7-year sentence because it finds that
defendant “brandished” the firearm, that sentence evidently would be lawful. [b] The majority also cautioned that its
opinion should not be construed to suggest that a mandatory-minimum term that is based solely on the defendant’s criminal
record must now be based on ajury finding: “In Almendarez-Torresv. United States, 523 US 224 (1998), we recoghized a
narrow exception to this general rule for the fact of aprior conviction. Because the parties do not contest that decision’s
vitality, we do not revisit it for purposes of our decision today.”

Application of thisnew rulein Oregon. There are numerous such mandatory minimum sentences in Oregon, and
most do not present any problem under Alleyne. Some of the mandatory-minimum sentences apply based only on the nature
of the conviction (e.g., ORS 137.700; ORS 163.208(2)) and so there is no additional fact that the jury would have to find.
Some of the other mandatory-minimum sentences are based solely on the defendant’ s criminal record (e.g., ORS 137.635;
ORS 137.690; ORS 137.717; ORS 137.719; ORS 475.933, etc.), and so are within the Almendarez-Torres exception that
was preserved (at least for now) in Alleyne. Some of the remaining mandatory-minimum sentences require additional fact-
finding, but those minimum terms also require specific jury findings as a matter of state law. ORS 161.610; ORS 475.925.
But there are a few statutes that mandate a minimum sentence based on an aggravating fact that is not specifically included
within the elements of the underlying crime but that relates to the crime. For example, ORS 164.061 requires a court to
impose a sentence of “16 monthsto 45 months’ on a conviction for aggravated theft in the first degree if the victim was at
least 65 years old. Under Alleyne, it will be necessary for that additional finding to be made by the jury (in the absence of a
waiver or guilty plea) in order for that minimum term to apply. Similarly, ORS 163.155(1)(a) mandates a sentence of life
imprisonment without the possibility of parole if the defendant is“convicted of murdering a pregnant victim ... and knew
that the victim was pregnant.” Under Alleyne, it will be necessary those additional findings to be made by the jury in order
for that minimum term to apply.

Southern Union Co. v. United States, 567 US_,132SCt_,183L Ed2d _ (2012). Defendant was charged
with a single count of unlawfully storing mercury in violation of the federal Resource Conservation and Recovery Act
(RCRA), “from on or about” a specified two-year date range that spanned 762 days. Violations of RCRA are punishable by
a $50,000 maximum fine “for each day of violation.” The jury found petitioner guilty; the verdict form stated that
petitioner was guilty of unlawfully storing mercury “on or about September 19, 2002 to October 19, 2004.” At sentencing,
the government argued that defendant was subject to a $50,000 fine for each of the 762 days within the date range, $38.1
million. Defendant argued that it was subject only to a single $50,000 fine—that the jury necessarily found only a single,
one-day violation—and that a fine greater than $50,000 would require judicial factfinding per the right-to-jury rule
announced in Apprendi. Thedistrict court held that Apprendi does apply, but that the jury had found a 762-day violation.
Held: Reversed and remanded. [1] The Apprendi rule appliesto criminal fines. [2] The rule applies only when a defendant
hasaright to ajury trial, and therefore does not apply when afineis so insubstantial asto be considered “petty” and does
not trigger theright to ajury trial. [3] Apprendi does not bar a sentencing court from exercising sentencing discretion
within a statutory range. “Nor, a fortiori, could there be an Apprendi violation where no maximum is prescribed.”

Note: It isnot clear whether this ruling would require jury findings for imposition of a compensatory fine or
restitution.

Oregon v. Ice, 555 US 160, 129 SCt 711, 172 L Ed 2d 517 (2009). The right-to-jury rule announced in Apprendi
does not apply to findings made under ORS 137.123 to support the imposition of consecutive sentences. The sentencing
court did not violate the Sixth Amendment when it imposed consecutive sentences under ORS 137.123(2) based on its
finding that defendant committed the crimes during separate criminal episodes. The Court emphasized that historically the
common law entrusted the decision whether to impose consecutive or concurrent sentences on multiple convictions to the
judge’ s sole unfettered discretion.

Rita v. United States, 551 US 338, 127 S Ct 2456, 168 L Ed 2d 203 (2007). In United Sates v. Booker, 543 US
220 (2005), the Court held that the federal sentencing guidelines violate the right-to-jury rulein Blakely and, to cure that
congtitutional infirmity, the Court held the guidelines to be merely advisory. [1] The court of appeals may apply a
presumption of reasonableness to a sentence that iswithin the presumptive range prescribed by the guidelines. Because the
presumption is not binding and does not impose a burden on either party, that presumption does not violate Blakely.
[2] “The sentencing judge should set forth enough to satisfy the appellate court that he has considered the parties’ argument
and has areasoned basis for exercising his own legal decision-making authority.” A full opinion is not necessary in every
case, and “judge decides to simply apply the Guidelines to a particular case, doing so will not require alengthy
explanation.”

James v. United States, 550 US 192, 127 S Ct 1586, 167 L Ed 2d 532 (2007). Defendant pleaded guilty to felon
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in possession of afirearm, 18 USC § 922(g), and he admitted the three prior state-court felony convictions alleged in the
indictment, including one for attempted burglary. Defendant argued that he was not subject to the mandatory 15-year
sentence under the Armed Career Criminal Act, 18 USC § 924(e), because his attempted-burglary conviction did not
congtitute a“violent felony” under the Act. The sentencing court disagreed and imposed the enhanced sentence. Held:
Affirmed. The attempted-burglary conviction fallsinto the Act’s “residual provision” for crimes that “otherwise involve
conduct that presents a serious potential risk of physical injury to another,” § 924(e)(2)(B)(ii). [1] Nothing in the text or
legidative history of the Act bars use of a conviction for an attempt crime as a predicate. 1n determining which offenses
congtitute a“violent felony” under the Act, “we consider whether the elements of the offense are of the type that would
justify itsinclusion within the residual provision, without inquiring into the specific conduct of this particular offender.”
This offense does. [2] Defendant is not entitled under Apprendi to ajury trial on the issue whether the attempted-burglary
offenseisa“violent felony” because “the Court is engaging in statutory interpretation, not judicial factfinding”—*we have
avoided any inquiry into the underlying facts of [his] particular offense, and have looked solely to the elements of attempted
burglary as defined by Floridalaw.” Moreover, “we have held that prior convictions need not be treated as an element of
the offense for Sixth Amendment purposes.”

Cunningham v. California, 549 US 270, 127 S Ct 856, 166 L Ed 2d 856 (2007). California s sentencing
guidelines violate the rule in Blakely insofar asit allows a sentencing court to impose a sentence in the upper tier prescribed
for a conviction based on a finding in aggravation that it made by a preponderance of the evidence. [1] The applicable
statutory maximum for Blakely purposes is the middle-tier sentence, because state law provides that the court may not
impose a greater sentence without an additional factual finding in aggravation. The mere fact that the scheme does not have
an exclusive list of aggravating factors and hence gives sentencing courts discretion regarding the bases on which to depart
does not make the scheme comparable to the discretionary post-Booker federal scheme. [2] The California schemeis not
exempt from Blakely merely because (a) the prescribed determinate sentences are much shorter than those allowed under the
former indeterminate-sentencing scheme, (b) the major statutory sentence enhancements must be alleged and proved, or
(c) the overall processis “reasonable.”

Washington v. Recuenco, 548 US 212, 126 S Ct 2546, 165 L Ed 2d 466 (2006). Based on an incident in which he
threatened his wife with a firearm, defendant was charged with second-degree assault “with a deadly weapon,” and the jury
found him guilty. Although the jury was instructed that a firearm is a deadly weapon, it did not find specifically that he used
afirearm. Nonetheless, the sentencing court imposed an enhanced sentence based on its finding that defendant used a
firearm. Based on Apprendi and Blakely, which were decided in the interim, the state supreme court vacated the sentence
and remanded for resentencing without that enhancement. Held: Reversed and remanded. “We have repeatedly recognized
that the commission of constitutional error at trial alone does not entitle a defendant to automatic reversal. Instead, most
constitutional errors can be harmless. |If the defendant had counsel and was tried by an impartial adjudicator, thereisa
strong presumption that any other constitutional errorsthat may have occurred are subject to harmless-error analysis. Only
in rare cases has this Court held that error is structural, and thus requires automatic reversal. In such cases, the error
necessarily renders a criminal trial fundamentally unfair or an unreliable vehicle for determining guilt or innocence.” The
error here isindistinguishable from the onein Neder v. United States, 527 US 1 (1999), because under Blakely “we have
treated sentencing factors, like elements, as facts that have to be tried to the jury and proved beyond a reasonable doubt.”
Thus, “failure to submit a sentencing factor to the jury, like failure to submit an element to the jury, is not structural error”
and is subject to harmless-error review.

Note: The Court did not consider whether the state’ s failure, in any form, to allege “with afirearm” precluded
imposition of an enhanced sentence.

Shepard v. United States, 544 US 13, 125 S Ct 1254, 161 L Ed 2d 205 (2005). In light of Apprendi concerns, in a
prosecution under Armed Career Criminal Statute in which the government must prove that defendant’ s prior state-court
conviction for burglary was based in fact on a*“generic burglary” within the meaning of “violent felony” element, the court
islimited to determining pertinent information only from those facts necessarily resolved in the state-court proceeding. That
includes the language in the charging instrument, the defendant’ s admissions or factual basis for the pleain a pleacase, the
jury instructions given in acase tried to ajury, the court’s on-the-record factual findings in a case tried to the court, and any
finding expressly made by the court.

United Statesv. Booker, 543 US 220, 125 S Ct 738, 160 L Ed 2d 621 (2005). [1] The federal sentencing
guidelines violate the right-to-jury rule in Blakely insofar as they permit a sentencing court to impose an enhancement
beyond the presumptive sentence based on post-verdict findings that it makes. [2] The proper remedy for the Blakely error
isto sever the portion of the guidelines that make the presumptive sentence mandatory and leave it within the sentencing
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court’ s discretion whether to impose the enhancement.

Blakely v. Washington, 542 US 296, 124 S Ct 2531, 159 L Ed 2d 403 (2004): Defendant pleaded guilty to
second-degree kidnapping, for which the standard range under Washington’s sentencing guidelines was a maximum 53-
month sentence. Over defendant’ s objection, the sentencing court found that defendant acted with deliberate cruelty and
departed to impose a 90-month exceptional sentence. Held: Reversed. [1] Under the state scheme, the 53-month term is the
“maximum sentence” for purpose of the rule in Apprendi v. New Jersey, 530 US 466 (2000), because the court could not
impose alonger sentence unlessit first found additional aggravating facts. [2] The sentencing court’s departure finding
violated defendant’ s right to jury under the Sixth Amendment because it was not based on afact either that defendant
admitted or that was found by ajury.

Schriro v. Summerlin, 542 US 348, 124 S Ct 2519, 159 L Ed 2d 442 (2004): After petitioner’s murder conviction
and death sentence were affirmed on appeal, the U.S. Supreme Court decided Ring v. Arizona, 536 US 584 (2002), in which
itinvalidated capital-sentencing schemes that allowed judges to find the facts that are necessary to imposition of a death
sentence. Relying on Teague v. Lane, 489 US 288 (1989), petitioner argued that Ring should be applied retroactively to
invalidate his sentence. Held: Therulein Ring does not apply to petitioner'scase. [1] Therulein Ring isaprocedural rule,
not a substantive rule, because it merely altered the method of determining the appropriate sentence. [2] Ring did not
announce a watershed rule of criminal procedure because it cannot be said that judicial factfinding seriously diminishes the
accuracy or reliability of the determination.

Ring v. Arizona, 536 US 584, 122 S Ct 2428, 153 L Ed 2d 556 (2002). The rulein Apprendi appliesto the
findings of aggravating factors that are necessary, under state law, in order to render a defendant convicted of murder
eligible for the death penalty. The Court, with two Justices dissenting, overruled Walton v. Arizona, 497 US 639 (1990),
based on Apprendi and reversed the defendant’ s death sentence because the aggravating factors on which the death sentence
were based were found by the sentencing court, not the jury. The Court first rejected the state’ s arguments that Apprendi did
not apply because death is one of the sentences that is authorized by Arizona law for felony murder and hence that the
sentence imposed is within the maximum authorized by law for that offense. The Court noted that under Arizona law there
must be positive findings on the aggravating factorsin order for a defendant to be eligible for a death sentence on a murder
conviction. The Court then rejected, based on Apprendi, the state’s argument that the aggravating factors at issue are not
elements but merely “sentencing factors.” Finally, the Court rejected the state’ s argument that Apprendi should not be
extended to penalty-phase findings because “ death is different.”

United States v. Cotton, 535 US 625, 122 S Ct 1781, 152 L Ed 2d 860 (2002). The defendants were charged by an
indictment with conspiracy to distribute and possess with intent to distribute a “ detectable amount” of cocaine and cocaine
base. The jury found them guilty of that charge. At sentencing, the court found, under the applicable provisions of the
federal sentencing law, that the crimeinvolved at least 50 grams of cocaine base, which finding permitted the court under 21
U.S.C. § 841(b)(1)(A) to impose a sentence beyond the 20-year maximum that otherwise was authorized for the underlying
crime. Based on that finding, and without objection from defendants, the court imposed a 30-year sentence. While the case
was on appeal, Apprendi was announced. Held: Affirmed. [1] The Apprendi error that the indictment failed to allege “at
least 50 grams” was not a“jurisdictional” defect that precluded the district court from imposing the enhanced sentence.

[2] Under the “plain error” rule, defendants’ Apprendi-based challenge is not reviewable on appea because the evidence
was “overwhelming” and “essentially uncontroverted” that the crime involved at least 50 grams.

Harrisv. United States, 535 US 545, 122 S Ct 2406, 153 L Ed 2d 524 (2002). The defendant unlawfully delivered
narcotics while visibly possessing afirearm. Whenever a person commits such an offense while “brandishing” afirearm,
the court is required to impose a minimum sentence of “not lessthan 7 years.” 18 U.S.C. § 924(c)(1)(A)(ii). The indictment
did not allege that the defendant “brandished” the firearm, and the jury found him guilty of the underlying narcotics offense
without finding that he brandished the firearm. At sentencing, the court found, over the defendant’ s objection, that he had
brandished the firearm and imposed the 7-year minimum term based on that finding. Held: Affirmed. [1] Asamatter of
statutory construction, the “brandishing” factor is not an element of the underlying offense but only a“sentencing factor” for
the sentencing court. [2] The Court rejected the defendant’ s argument that McMillan v. Pennsylvania, 477 US 79 (1986),
no longer isgood law in light of Apprendi. Itiscongtitutionally permissible to impose a minimum sentence that is within the
statutory maximum otherwise authorized for the underlying offense based on findings made by the sentencing court.

Apprendi v. New Jersey, 530 US 466, 120 S Ct 2348, 147 L Ed 2d 435 (2000). Petitioner was convicted, based on
his pleas of guilty, of weapons offenses for which the maximum sentence prescribed by law is 10 years. Based on a statute

6



that allows the sentencing court to impose an enhanced sentence after finding, by a preponderance of the evidence, that the
defendant’ s crime was racially motivated, the court found that petitioner committed the crimes based on racial prejudice and
imposed a 12-year sentence. The state supreme court affirmed, concluding the racial-bias finding was not an element of the
offense, but merely a sentencing factor, and that defendant thus was not entitled to have that fact alleged in the indictment
and proved to ajury. Held: Reversed. Under the Due Process Clause, it is permissible for a sentencing court to exercise its
discretion any consider such factors when it imposes sentence within the range prescribed for the offense by statute, but
“[o]ther than the fact of aprior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to ajury and proved beyond areasonable doubt.”

Note: By statute, the state must allege in the indictment and prove to the jury beyond a reasonable doubt a
offense-subcategory factor that determines the crime-seriousness ranking of a conviction under the guidelines.
ORS 132.557, 475.996(4). Moreover, the Oregon Supreme Court has interpreted Art I, 8 11, to require the state to prove to
ajury beyond a reasonable doubt any fact relating to the circumstances of the offense that permits or requires the imposition
of asentence beyond that authorized for the underlying offense. State v. Quinn, 290 Or 383 (1981) (death penalty); State v.
Wedge, 293 Or 598 (1982) (firearm-minimum); State v. Mitchell, 84 Or App 452, rev den, 303 Or 590 (1987) (dangerous-
offender).

Jonesv. United States, 526 US 227, 119 SCt 1265, 143 L Ed 2d 311 (1999). Defendant was charged with
carjacking, in violation of 18 USC § 2119 which at the time provided that a person possessing a firearm who “takes a motor
vehicle ... from the person or presence of another by force and violence or by intimidation ... shall—(1) be ... imprisoned
not more than 15 years ..., (2) if serious bodily injury ... results, be ... imprisoned not more than 25 years ..., and (3) if
death results, be ... imprisoned for any number of years up to life[.]” Theindictment made no referenceto § 2119's
numbered subsections and charged none of the facts mentioned in the latter two. Defendant was told at the arraignment that
he faced a maximum 15-year sentence for carjacking, and the jury instructions at histrial defined that offense by reference
solely to § 2119(1). After he was found guilty, however, the sentencing court imposed a 25-year sentence on the carjacking
charge because one victim suffered serious bodily injury. The court overruled defendant’s objection that serious bodily
injury was an element of the offense, which had been neither pleaded in the indictment nor proved before the jury. Held:
Section 2119 establishes three separate offenses by the specification of elements, each of which must be charged by
indictment, proved beyond a reasonable doubt, and submitted to ajury for its verdict.

(b) Decisions by the Oregon Supreme Court

M.F.K. (Foster) v. Miramontes, 352 Or 401, 287 P3d 1045 (2012). Plaintiff filed a petition under ORS 30.866 in
which she requested both a stalking protective order (SPO) against defendant and an award of compensatory damages for
lost sick and annual leave, lost wages, and counseling expenses. Defendant demanded a jury trial on the claim for damages,
he based that claim on Art. I, § 17, and Art. VIl (Am), 8 3. Thetrial court denied that request, and after atrial to the court,
it issued a SPO and entered a judgment against defendant for $42,000 in compensatory damages. Defendant appeal ed, and
the Court of Appeals affirmed. Held: Reversed and remanded. Defendant is entitled to ajury trial on plaintiff’s claim for
compensatory damages. [1] ORS 30.866 allows a plaintiff to request both issuance of a SPO and compensatory damages,
but it does not authorize the trial court to provide the defendant with a jury trial on the damages claim. [2] Under Art. I,

§ 17, and Art. VII (Am), 8 3, “the relevant inquiry is not whether a newly created statutory claim existed at common law,
but whether, because of its nature, it falls within the guarantee of the Constitution to ajury trial.” [3] “If plaintiff had sought
only money damages under ORS 30.866—that is, had she not combined her claim for money damages with a claim for [an
SPO]—then her claim would have been at law and the right to jury trial would have attached.” On the other hand, “if
plaintiff had sought only injunctive relief [in the form of an SPQ], her claim would have been equitable in nature, and the
constitution would not provide aright to ajury trial. ... Thereisno right to jury trial on equitable claims.” [4] “Theright to
jury trial must depend on the nature of the relief requested and not on whether, historically, a court of equity would have
granted the relief had the legal issue been joined with a separate equitable claim. ... Instead, we conclude that [Art. |, § 17,
and Art. VII (Am), § 3] do not guarantee aright to jury trial for claims or request for relief that, standing alone, are
equitable in nature and would have been tried to a court without ajury at common law. By the same token, in the absence of
a showing that the nature of a claim or request for relief is such that, for that or some other reason, it would have been tried
to acourt without ajury, those provisions do guarantee aright to jury trial on claims or requests that are properly
categorized as‘civil’ or ‘at law.”” [5] Because “plaintiff’s claim seeking monetary damage for injury inflicted fits within
those terms, even if it does not have a precise historical analog,” defendant was entitled to ajury trial on that claim.

[6] When a mixed petition is before the trial court in which the plaintiff is seeking both equitable relief and compensatory
damages and the defendant demands a jury trial on the damages claim, the court should defer ruling on the equitable claim
until the jury has rendered a verdict on the damages claim.
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State v. I ce, 346 Or 95, 204 P3d 1290 (2009) (per curiam) (“lIce11”). [1] Inlight of Oregonv. Ice, 129 SCt 711
(2009), the court reversed its decision in Sate v. Ice, 343 Or 248, 170 P3d 1049 (2007) (“Icel”), and held: “the trial court
did not violate defendant’ s Sixth Amendment rights when it imposed a consecutive sentence based on thetrial judge’ s fact-
finding. [2] “Articlel, section 11, of the Oregon Constitution similarly does not require that ajury make the factual findings
necessary for imposition of consecutive sentences.”

See also Statev. Viranond, 346 Or 451, 212 P3d 1252 (2009); State v. Loftin, 218 Or App 160, 173 P3d 312
(2008), mod on recons, 228 Or App 96, 206 P3d 1208, rev den, 346 Or 364 (2009) (in light of Ice 11, the sentencing court
properly imposed consecutive sentences based on its own findings); State v. Gilliland, 223 Or App 279, 196 P3d 13 (2008),
mod on recons, 228 Or App 358, 208 P3d 980 (2009) (per curiam).

State v. Zweigart, 344 Or 619, 188 P3d 242 (2008). [1] Inlight of Ice, the sentencing court erred when, based on
findings it made under ORS 137.123(5)(a), it ordered defendant to serve the sentence on the robbery conviction
consecutively to the death sentence on the conviction for aggravated murder, which was based on the same incident, same
victim. [2] The consecutive sentences the court imposed on the other convictions, however, are not error under Ice |
because those counts named different victims and hence, by its verdicts, “the jury necessarily found beyond a reasonable
doubt” that defendant committed those crimes against different victims, ORS 137.123(5)(b).

See also State v. McCool, 221 Or App 56, 188 P3d 453 (2008) (same as[2)]).

State v. Bray, 342 Or 711, 160 P3d 983 (2007). Defendant was convicted on multiple counts of encouraging child
sexua abuse. At sentencing, the court departed upward based on findings of three aggravating factors, including that
defendant was persistently involved in similar offenses, OAR 213-008-0002(2)(b)(D), and found that any factor standing
alone would support the departures. On appeal, the state argued that the “persistent involvement” finding was permissible
under the “fact of a prior conviction” exception in Blakely. Held: Reversed and remanded. [1] Because the sentencing
court found any factor was sufficient, the appellate court could affirm if any of the factors was legally permissible.

[2] Under therule, “[t]hetrier of fact must infer from the number and frequency of those prior convictions whether the
defendant’ sinvolvement in similar offensesis sufficiently continuous or recurring to say that it is ‘persistent.”” Thus, the
“persistent involvement” factor “presents a factual issue that, under Apprendi and Blakely, a defendant may insist that ajury
find beyond a reasonable doubt.” [3] Although areasonable juror could find “persistent involvement” based on defendant’s
criminal record, the error was not harmless.

State v. Hess, 342 Or 647, 159 P3d 309 (2007). Defendant was charged with felony public indecency,

ORS 163.465. Beforetrial, he stipulated to his prior public-indecency convictions and the court, over the state’ s objection,
removed the prior-convictions element from the jury’s consideration. The state appealed. Held: Affirmed. [1] The fact that
the legidature has expressy provided a stipulation process for other crimes (e.g., DUII and aggravated murder) but did not
do so for this offense does not indicate a legidative intent not to have a similar stipulation process apply here. [2] Because
defendant’ s “judicial admission unconditionally resolved the prior convictionsissue in the state's favor and left only a
sentencing issue for the court,” the prior conviction became irrelevant in the guilt phase and the trial court properly
excluded it.

Notes: [a] The court did not resolve whether the prior-conviction allegation is “a sentencing factor rather than an
element of the crime.” It isnot clear whether this ruling appliesto an element other than a prior-conviction alegation that is
used to enhance the seriousness of the offense for sentencing purposes. [b] This opinion was superseded by ORS 136.433,
which provides a statutory process for pleading, stipulating to, and proving a previous conviction that is used to elevate an
offense.

State v. Gornick, 340 Or 160, 130 P3d 780 (2006). Defendant waived jury and pleaded guilty to third-degree
assault. At sentencing, the court found three aggravating facts, departed upward, and imposed a 26-month sentence. For the
first time on appeal, defendant contended that the sentence is error because the aggravating facts were not found by ajury.
The Court of Appealsruled that the sentenceis“plain error” in light of Blakely and remanded for resentencing. Held:
Reversed; trial court’s judgment affirmed. [1] Because Blakely recognizes that a defendant may admit or choose to waive
jury on a sentence-enhancement fact, “the mere fact that ajudge, rather than ajury, decides the facts relevant to sentencing
does not demonstrate that any error occurred.” [2] On thisrecord, it is possible “that defendant chose, for one of many
possible reasons, not to have a jury find the aggravating facts,” in which case the trial court did not err. For that reason,
“because we would be forced to choose between competing inferences respecting the trial court’s finding of the aggravating
facts, the claimed error is not one appearing ‘ on the face of the record’ under ORAP 5.45(1)” and the Court of Appeals
erred in considering it as “plain error.”



Miller v. Lampert, 340 Or 1, 125 P3d 1260 (2006). In 1998, petitioner was convicted of felony sexual offenses,
and the sentencing court found him to be a dangerous offender under ORS 161.725 and imposed a 30-year sentence.
Petitioner did not appeal. After Apprendi was announced, petitioner sought post-conviction relief challenging the validity
of his sentence and the adequacy of histrial counsel. The court dismissed his petition. Held: Affirmed. The neither the
right-to-jury nor the standard-of-proof rule in Apprendi isa“watershed” rule of criminal procedure under Teague v. Lane
that appliesretroactively. Consequently, the court rejected petitioner’s direct challenge to the lawfulness of his sentence.

See also Friasv. Coursey, 229 Or App 716, 215 P3d 874, rev den, 347 Or 258 (2009) (per curiam) (post-
conviction court correctly dismissed petitioner’s petition, which alleged Blakely-based challenges to his upward-departure
sentences, as an untimely and successive petition; petitioner’s argument that Miller was wrongly decided in light of
Danforth (see below) “is properly addressed to the Oregon Supreme Court”); Harrisv. Hill, 227 Or App 346, 206 P3d 218
(2009) (“The principles announced by the Court in Apprendi and Blakely do not apply retroactively in a collateral
proceeding such as this [post-conviction proceeding], and counsel’s failure to anticipate Apprendi’s holding does not
constitute inadequate assistance of counsel.”); Peralta-Basilio v. Hill, 203 Or App 449, 126 P3d 1 (2005), rev den, 340 Or
359 (2006) (neither Apprendi nor Blakely applies retroactively in acollateral proceeding).

Note: In Danforth v. Minnesota, 552 US 264 (2008), the Court held that a state is not precluded from applying a
new rule of federal law “retroactively” even if the U.S. Supreme Court, applying the Teague v. Lane rule, does not order
that the new rule must be applied retroactively. Inlight of Danforth, the Court of Appeals decision in Teague v. Palmateer,
post, now controls on the retroactivity issue.

State v. Upton, 339 Or 673, 125 P3d 713 (2005). Theindictment specially alleged aggravating factors for an
upward departure, defendant demurred on the ground that the court had no authority to submit those factorsto the jury, and
thetria court overruled the demurrer but ruled that it could not submit those factor to the jury, and the state petitioned for a
writ of mandamus. While the case was pending before the Supreme Court, the legislature enacted Senate Bill 528. Held:
Writ issued. [1] “Read together, ORS 136.030 and ORS 136.320 thus authorize the trial court to submit ‘all questions of
fact’ to the jury that a criminal defendant is entitled to have the jury decide. Furthermore, ORCP 58 B(8) and 59 B
authorize thetrial court to instruct jurors regarding any aggravating or enhancing factor that they must resolve.” In short,
under existing law, the trial court had authority “to submit sentencing enhancing factorsto ajury.” [2] Under the guidelines,
imposition of an upward departure is atwo-step process. “First, there must be a determination of whether the state has
proved the existence of the aggravating or enhancing factors. Second, there must be a determination of whether the factors
so proved provide a substantial and compelling reason that justifies imposing a sentence beyond the presumptive range.”
The guidelines do not identify who may make the factual findings, and even if the jury finds aggravating facts, the court is
not required to depart based on that finding. Consequently, it is not inconsistent with the guidelinesto allow the jury to find
the alleged aggravating facts. [3] Nothing in the guidelines or the implementing statutes prohibits application of arule that
aggravating facts must be found beyond a reasonable doubt. [4] Given that Blakely essentially makes an aggravating fact a
new “material element” of the underlying offense, it does not violate the Due Process Clause for the state to prove such a
fact to the jury unless the defendant agrees to some other procedure. [5] The procedure set forth in SB 528 applies by its
terms to this case even though defendant allegedly committed his crimes before its effective date. [6] The allegation of an
aggravating fact in the indictment does not violate ORS 132.540(2), because such afact, in light of Blakely, isa material
element of the charged offense. Moreover, SB 528 now allows such facts to be alleged.

See also State v. Sawatzky, 339 Or 689, 125 P3d 722 (2005).

State v. Heilman, 339 Or 661, 125 P3d 728 (2005). Defendant waived jury without qualification and the trial
court found him guilty of multiple felonies, rejecting his insanity defense. At sentencing, the state sought a dangerous-
offender sentence under ORS 161.725, and defendant objected based on Apprendi. The court overruled that objection and,
applying a standard of proof beyond a reasonable doubt, found him to be a dangerous offender and imposed a 20-year
sentence. Held: Affirmed. [1] “[D]efendant, once having made an apparently unqualified waiver of the jury right, had the
burden of objecting in some manner [at sentencing], thereby preserving his argument for appeal, if he regarded any action
by thetrial court as aviolation of hisright to trial by jury.” Although defendant raised pleading and standard-of-proof
objections based on Apprendi, he “failed to preserve the argument that the court should have empaneled a jury to decide the
requisite facts for sentencing.” Moreover, “defendant admitted facts sufficient to support the trial court’sfindings ... thus
foreclosing any relief under Apprendi.” [2] Defendant’s claim that sentencing court lacked authority to consider a
dangerous-offender sentence because those facts were not alleged in the indictment fails “because Apprendi did not
establish that the elements of each of offense and sentencing enhancement must be pleaded in the indictment.

But see State v. Thomas, 204 Or App 109, 129 P3d 212, on recons, 205 Or App 399, 134 P3d 1038, rev den, 340
Or 673 (2006) (sentencing court committed plain error in light of Blakely when, after defendant was convicted of the
charges by jury verdict, it found that defendant is a dangerous offender and imposed an enhanced sentence pursuant to ORS
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161.725 et seq., distinguishing Sate v. Heilman and State v. Gornick).

Statev. Harris, 339 Or 157, 118 P3d 236 (2005). [1] Unlessthe Supreme Court overrules Almendarez-Torresv.
United Sates, the state courts must apply the prior-conviction exception to the Blakely rule. [2] “Although the legislature
cannot define acrime in away that relieves the state of its constitutional obligations to prove each element of the offense
beyond a reasonable doubt, defining criminal conduct is till atask generally left to the legislative branch.” Thus, “aprior
nonjury juvenile adjudication [may be defined] as an element that increases the seriousness of a crime or lengthens a
criminal sentence, so long as the existence of that prior adjudication is proved to ajury or such requirement is knowingly
waived.” [3] Using defendant’s prior juvenile adjudication to increase his criminal-history score falls within the scope of
the Blakely rule. “[T]he Sixth Amendment requires that when such an adjudication is offered as an enhancement factor to
increase a criminal sentence, its existence must be either proved to the trier of fact or be admitted by a defendant for
sentencing purposes following an informed and knowing waiver.” But the state heed not reprove the crime underlying that
adjudication. [4] Defendant did not waive his Blakely claim by pleading guilty and acknowledging his prior juvenile
adjudication.

See also State v. Moon, 207 Or App 402, 142 P3d 105, rev den, 342 Or 46 (2006) (defendant’s unpreserved
Harris-based objection is not reviewable as “plain error”); State v. Murphy, 205 Or App 675, 135 P3d 357 (2006) (per
curiam); State v. Chand, 203 Or App 218, 125 P3d 38 (2005) (remanding for resentencing due to Harris error).

State v. Dilts, 337 Or 645, 103 P3d 95 (2004). [1] Inlight of Blakely, the pertinent “statutory maximum” under the
sentencing guidelines is the presumptive sentence. Consequently, the upward-departure sentence imposed on defendant’s
conviction, which was based on finding made by the sentencing court by a preponderance of the evidence, not by the jury
beyond a reasonable doubt, violated his right to jury under the Sixth Amendment. [2] The court refused to reconstrue the
guidelines, pursuant to ORS 174.040, to be merely advisory by severing the provisions that make the presumptive sentence
mandatory. [3] The court declined to address whether it would be permissible on remand to impanel ajury to hear and
decide the aggravating factors.

See also State v. Sawatzky, 195 Or App 159, 96 P3d 1288 (2004) (under Blakely, the relevant “ statutory
maximum” under the sentencing guidelinesis the presumptive sentence; therefore, an upward-departure sentence based on
facts not found by ajury violates the defendant’s Sixth Amendment right to jury).

State v. Cox, 337 Or 477, 98 P3d 1103 (2004), cert den, 126 S Ct 50 (2005). In capital case, the court refused to
consider defendant’ s unpreserved claim that the Fifth Amendment required the state to allege the penalty-phase factorsin
the indictment; the issueisnot “plain error” because Blakely was based solely on the Sixth Amendment right to jury and the
Court did not suggest that the Fifth Amendment appliesin this context.

Page v. Palmateer, 336 Or 379, 84 P3d 133, cert den, 543 US 866 (2004). In this post-conviction proceeding,
petitioner alleged that his dangerous-offender sentence was unlawful in light of Apprendi v. New Jersey. The post-
conviction court denied his claim, holding that Apprendi does not apply retroactively. Held: Affirmed. [1] When
interpreting the federal constitution or applying Supreme Court rulings that are based on its interpretation of the federal
congtitution, the state courts must comply with what the Supreme Court has ruled. Therefore, whether Apprendi applies
retroactively is governed only by federal law. [2] Applying the standard set forth in Teague v. Lane, the new rulein
Apprendi does not apply retroactively to post-conviction proceedings because it did not set out a watershed rule of criminal
procedure.

State v. Lotches, 331 Or 455, 17 P3d 1045 (2000), cert den, 534 US 833 (2001). Defendant was charged with
multiple counts of aggravated murder based on underlying felonies, but the indictment and the state’' s evidence indicated
multiple instances of each underlying felony during the criminal episode and the jury instructions “did not limit the jury’s
consideration to a specified underlying felony or require jury unanimity concerning a choice among aternative felonies.”
Held: Convictions vacated and remanded. The instructions were defective under State v. Boots. The clarification provided
by the prosecutor during closing arguments was not a substitute for adequate jury instructions. The error was apparent on
the face of the record and required reversal of each count for which the record did not establish jury unanimity regarding
which acts constituted the underlying felony.

(c) Decisions by Oregon Court of Appeals

Statev. Al-Khafagi, 257 Or App 363, _ P3d __ (2013) (per curiam). The court imposed $182,437 in restitution
over defendant’s objection that he was entitled to ajury trial on the amount. He contended that amendments to the
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restitution statutes have changed restitution’s purpose from a penalty to a “quasi-civil recovery device” for victims. Held:
Affirmed. Because defendant’s obligation to pay restitution to a victim remains penal in nature despite the statutory
amendments, Art. |, 8 17, did not apply.

Statev. G. L. D., 253 Or App 416, 290 P3d 852 (2012). Y outh and a couple of other teenagers broke into a high
schoal, stole 20 computers, and set the school on fire. The juvenile court imposed restitution in the amount of $194,578,
over youth’s abjection. Held: Affirmed. Y outh’s argument that he was entitled to ajury trial on restitution has no merit in
light of Statev. N.R.L., 249 Or App 321, rev allowed (2012).

State v. | barra-Ruiz, 250 Or App 656, 282 P3d 934, rev den, 353 Or 127 (2012). Defendant was found guilty of
hindering prosecution and conspiracy to commit murder, and the sentencing court ranked his conspiracy conviction asa
category 11 offense, the same as completed murder, and imposed the 128-month presumptive sentence. Held: Affirmed.
Therulein Apprendi does not apply to a decision by sentencing court per OAR 213-004-0004 to rank an unclassified
offense: such aranking does not increase the maximum sentence that a jury verdict authorizes but merely establishes the
maximum sentence permitted (absent special jury findings) for that offense.

State v. Lafferty, 240 Or App 564, 247 P3d 1266 (2011). Defendant was convicted of first-degree burglary and
third-degree assault in separate cases. Prior to trial, the DA sent defendant a plea offer that included a criminal-history
worksheet noting a juvenile adjudication for a“person felony” and a statement that that adjudication can be included in his
criminal-history score. Defendant waived jury and pleaded guilty with “open sentencing” and without stipulating to the
gridblock. At sentencing, the court agreed with defendant that his juvenile adjudication could not be included in his
criminal-history score. Held: Affirmed. [1] The DA’s plea offer and criminal-history worksheet adequately advised
defendant of hisintention to seek an enhancement based on the adjudication and thus complied with ORS 136.775.

[2] Although ORS 136.776 provides that awaiver of jury at the guilt phase “ constitutes a written waiver of the right to jury
on al enhancement facts,” that does not necessarily resolve defendant’ s assertion that the constitution requires an express
waiver of jury on enhancement facts. [3] When a statute is susceptible of differing constructions and one plausible
construction is constitutional and the other is not, “courts will assume that the legislature intended the constitutional
meaning.” [4] ORS 136.776 “requiresthat a defendant, in order to waive his constitutional right to ajury trial on the
question of guilt or innocence, must also make a knowing and intentional waiver of hisright to ajury trial on sentencing
enhancement facts, and must do so in writing.” [5] Because neither the plea agreement nor the change-of-plea collogquy
included an express waiver of jury on the adjudication issue and defendant was entitled under State v. Harris, 339 Or 157
(2005), to ajury trial on that factor, the sentencing court correctly excluded that adjudication from defendant’s criminal-
history score.

State v. Hopson, 220 Or App 366, 186 P3d 317 (2008), mod on recons, 228 Or App 91, 206 P3d 1206 (2009).
[1] Inlight of Icell, the sentencing court erred insofar asit ruled that it lacked authority to impose consecutive sentences
based on its own findings. [2] The right-to-jury rule in Blakely applies to imposition of alifetime term of post-prison
supervision under ORS 137.765 (2005) based on a finding that the defendant is a sexually violent dangerous offender. For
purposes of Blakely, an extended term of post-prison supervision is part of the “ sentence.”

Note: The current version of ORS 137.767(6) provides that the defendant is entitled to ajury trial on the issue of
whether heisa SVDO.

Statev. LaMarsh, 227 Or App 628, 206 P3d 1103 (2009) (per curiam). The sentencing court erroneously
imposed Measure 11 sentences on defendant’s convictions for first-degree sexual “based on its own factua finding that his
offenses occurred after the effective date of Measure 11.”

State v. Nelson, 224 Or App 193, 197 P3d 1130 (2008). The court imposed consecutive sentences based on its
finding that the offenses were based on separate incidents that were “ separated by time and place.” The defendant did not
object, but he asserted on appeal that the sentences were improper without jury findings. Held: Affirmed in part, reversed in
part. The jury’s verdict on two of the convictions showed that the jury necessarily found that the acts were not part of the
same criminal episode; other sentences required reversal under Blakely/Icel. The record showed that the trial court
instructed the jury asto the dates on which the defendant was alleged to have committed his crimes, and that the jury
necessarily found that two of the offenses occurred on separate dates. On the remaining conviction, the jury’s verdict did
not show that it found that the offenses occurred on separate dates, and the Court of Appeals exercised its discretion to
correct the error because of the gravity of the error.
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State v. Stephens, 223 Or App 644, 198 P3d 423 (2008), rev den, 346 Or App 10 (2009). Defendant was
convicted of aggravated murder and numerous sex offenses and related crimes committed against other victims; he raised
several Blakely and Ice challengesto his sentences. Held: Affirmed. [1] The sentencing court did not commit plain error by
imposing the minimum incarceration term portions of his dangerous-offender sentences without jury findings. Thejury’'s
findings support imposition of the 30-year indeterminate maximum dangerous-offender term (the “departure” sentences).
The court then, based on its own findings, imposed required minimum incarceration terms within those constitutionally valid
departure sentences. It isat least open to debate whether those minimum incarceration terms are subject to Blakely.

[2] Although the sentencing court committed plain error under Ice | by imposing consecutive sentences without jury
findings to support them, the appellate court declined to reach the error because, in light of other sentences that the
defendant does not challenge (including a true-life sentence), the gravity of the error is minimal and a remand would serve
very little practical effect.

State v. Harding, 222 Or App 415, 193 P3d 1055 (2008), adh’d to on recons, 225 Or App 386, 202 Or App 181,
app dism'd on other grounds, 347 Or 368, 223 P3d 1029 (2009). Defendant was convicted of inter alia attempted murder,
the sentencing court imposed an upward departure based on its own findings, and the judgment became final in 2002 when
the appellate judgment issued. After defendant’sright to seek post-conviction relief had lapsed, he filed amotion in the trial
court pursuant to ORS 138.083(1)(a) contending that the departure sentence was an “erroneous term in the judgment” in
light of Blakely. Thetria court corrected one error, but it declined to correct the departure, concluding that it lacked
authority to correct that term. Held: Reversed. Inlight of Blakely, the departure may be an erroneous term that the trial
court has authority to correct under ORS 138.083(1)(a). The authority to correct “errors’ under ORS 138.083 is not limited
to arithmetic and clerical errors that appear on the face of the judgment; rather, the authority in ORS 138.083 extends to any
“erroneous term,” including errorsin the procedure by which the sentence was imposed. The authority to correct errors
under ORS 138.083 is discretionary, and the court may take into account facts and circumstances that relate to whether
review is appropriate.

Note: Because the Supreme Court ultimately dismissed defendant’ s appeal for jurisdictional reasons, thisopinionis
not binding precedent.

State v. Meade, 221 Or App 549, 191 P3d 704 (2008). Beforetrial, defendant waived hisright to ajury trial on
“guilt or innocence,” and was found guilty in abench trial. At sentencing, he asserted that he had not waived hisright to a
jury trial on facts that would support enhanced sentences (i.e., consecutive sentences), but the sentencing court rejected his
argument and imposed consecutive sentences based on its own findings. Held: Reversed, remanded for resentencing.
Defendant’s jury waiver did not encompass sentencing facts; he adequately preserved his challenge by objecting at the time
of sentencing. Because his jury waiver expressly referred only to his “guilt or innocence,” and he objected at sentencing to
the court’ s authority to impose enhanced sentences without jury findings, he adequately preserved his argument for appeal.

State v. Webster, 220 Or App 531, 188 P3d 329, rev den, 345 318 (2008). “When a defendant has been convicted
of failing to perform the duties of adriver when property is damaged, ORS 811.706 authorizes the court to require payment
of restitution as a part of the judgment in an amount ‘equal to the amount of any damages caused by the person as a result of
the incident that created the duties [of adriver].”” Theright-to-jury rule in Blakely is“not violated by the trial court making
the findings necessary to impose the full of amount of damages as restitution under ORS 811.706.”

State v. Bowen, 220 Or App 380, 185 P3d 1129 (2008). Over defendant’s Blakely-based objection, the sentencing
court, relying on ORS 137.123(2), imposed consecutive sentences on multiple convictions based on defendant’ s repeated
sexua assaults on achild. Held: Affirmed. Even though, inlight of Icel, the court erred, the error was harmless because
“the evidence at trial established eight incidents of sexual contact between defendant and the victim [over the course of 9
years, and those] incidents, as demonstrated by overwhel ming evidence in the record, were so distinct from one another that
we can say with complete confidence that the jury would have found that the offenses did not occur as part of a continuous
and uninterrupted course of conduct if it had been asked to determine the matter. That is, on this record, no reasonable
factfinder could have determined otherwise.”

Note: In light of Oregon v. Ice and Ice |1, above, the rulingsin this case and various others listed below that the
sentencing court erred when it imposed consecutive sentences based on its own findings, are no longer correct.

State v. Andrews, 220 Or App 374, 185 P3d 1127, rev den, 345 Or 175 (2008). The sentencing court did not
commit plain error under Ice | when it imposed consecutive sentences. The indictment alleged that defendant committed the
crimes at issue “in three different date ranges,” and the parties agreed at sentencing that the jury’ s verdicts of guilty
necessarily had found that he committed the crimes during separate episodes.
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State v. Clark, 220 Or App 197, 185 P3d 516 (2008). Pursuant to a plea agreement, defendant pleaded guilty,
walving jury without qualification, and the state advised him that it would be seeking departure sentences. Blakely was
announced before sentencing, and defendant objected when the court imposed departure sentences without jury findings.
Defense counsel admitted that he had not discussed the issue with defendant and had assumed that the right to jury did not
extend to departure factors. Held: Reversed. Defendant’s jury waiver was not effective as to sentencing factors. “We will
not assume that defendant waived the right to have ajury determine the sentencing factors unless the record shows that he
knew that he had that right at the time he entered his plea.”

State v. Smith, 218 Or App 278, 179 P3d 691, rev den, 344 Or 671 (2008). Although, inlight of Statev. Icel, the
sentencing court committed “plain error” by imposing consecutive sentences under ORS 137.123(5)(b) (risk of loss, injury
or harm to a different victim) in the absence of jury findings, the Court of Appeals declined to review it because there was
no legitimate debate that the UUV involved harm to one victim, and defendant’ s possession of an altered key created arisk
of harm to other victims.

State v. Cone, 218 Or App 273, 179 P3d 688, rev den, 344 Or 539 (2008). Although the order imposing
consecutive sentences under ORS 137.123(5)(b) was “plain error” in light of the later decisionin Icel, the Court of Appeals
declined to exercise its discretion to correct the error because “[t]here can be no doubt” that the harm caused by the assault
(physical injury to the victim’s person) was qualitatively different and greater than the harm caused by the burglary
(unlawful entry onto the victim's property).

State v. Walch, 218 Or App 86, 178 P3d 301 (2008), aff'd on rev of other issue, 346 Or 463, 213 P3d 1201
(2009). [1] Court refused to consider defendant’s unpreserved claim that the trial court failed to instruct that, to make
affirmative findings on any fact allowing consecutive sentences, the jurors had to make the finding beyond a reasonable
doubt. Because the preliminary instructions informed the jurors that the state had the “beyond a reasonable doubt” burden,
thetria court did not commit plain error by failing to give a more specific instruction later. [2] Based on State v. Sawatzky,
339 Or 689 (2005), the court rejecting defendant’ s unpreserved assertion that the state was required to alege the
consecutive-sentence enhancement facts in the indictment, stating “we see no reason, in light of Ice, to draw any distinction
between [the departure factors addressed in Sawatzky] and the facts supporting consecutive sentences.”

State v. Wick, 216 Or App 404, 173 P3d 1231 (2007), rev den, 344 Or 671 (2008). Thetria court erred by
refusing to empanel ajury to determine enhancement facts after the state gave notice of its intent to seek ajury
determination on enhancement facts nine months after charging defendant with the offenses (in fact, between trial and
sentencing) but only several days after the enactment of ORS 136.765. Although the statute now requires the prosecution to
provide written notice of its intent to rely on enhancement facts within a “reasonable time” after filing the accusatory
instrument, it would frustrate the legislature’ sintent to hold that the state’s notice in this case, which was filed within
11 days after the notice requirement went into effect, was untimely.

Note: This case should not be interpreted to remove or loosen the “reasonabl e time after filing the accusatory
instrument” requirement. A nine-month delay between arraignment and ORS 136.765 notice likely will be difficult to
justify as “reasonable” under ordinary circumstances.

State v. Bowen, 215 Or App 199, 168 P3d 1208 (2007). Nothing in Blakely purportsto overrule the decision in
Apodaca v. Oregon, 406 US 404 (1972), in which the Court held that a less-than-unanimous jury verdict does not violate
the Sixth Amendment.

See also State v. Norman, 216 Or App 475, 174 P3d 598 (2007) (same).

State v. Kayfes, 213 Or App 543, 162 P3d 308, rev den, 343 Or 390 (2007). Defendant, a former middle-school
teacher and coach, was convicted of numerous sexual offensesinvolving astudent. The jury specifically found that the
offenses were “ separate acts’ in that each count “was an act that does not arise from the same continuous and uninterrupted
conduct as another act.” On appeal, defendant raised a Blakely-based challenge to the imposition of consecutive sentences
and the court’s Miller/Bucholz recal culation of hiscriminal history. Held: Affirmed. [1] Under Sate v. Tanner, 210 Or App
70 (2006), bel ow, consecutive-sentence findings are not subject to Blakely. [2] Thejury’sfinding of separate criminal
episodes defeated his merger argument and his challenge to the court’s calculation of his criminal-history score.

State v. Mallory, 213 Or App 392, 162 P3d 297 (2007), rev den, 344 Or 110 (2008). After defendant pleaded
guilty to multiple offenses within the scope of ORS 137.717 (RePO), the sentencing court found that she had committed
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several of the offenses during separate criminal episodes and, per under ORS 137.717(5)(a), used the first offenses as
predicate convictions to impose 13-month RePO sentences on her later-committed offenses. Defendant appeal ed,
contending that she was entitled under Blakely to ajury trial on that issue. Held: Affirmed. [1] The “separate criminal
episode” finding does not categorically fall into “the fact of aprior conviction” exception to the Blakely rule.

[2] Determining whether two offenses are based on the “same criminal episode,” as defined in ORS 131.505(4), “involves a
relational examination of time, place, and circumstance” and that may not necessarily be decided by the pleas or verdicts.
[3] Shepard v. United States, above, permits the sentencing court to make a determination that prior convictions are based
on separate criminal episodes if that determination can be made based on facts in the record that necessarily were resolved
by the plea or verdict. [4] In this case, when defendant pleaded guilty to counts that alleged different dates, she thereby
“admitted sufficient factsto establish that those offenses involved separate criminal episodes.”

State v. Burns, 213 Or App 38, 159 P3d 1208 (2007), rev dism'd, 345 Or 302 (2008). Sentencing court erred
under Blakely when it departed upward based on its own finding that defendant was on post-prison supervision at the time
he committed the crime. Although defendant had admitted that fact, he still was entitled to ajury finding regarding “the
‘malevolent quality’ of the defendant and the failure of supervision to serve as an effective deterrent.” That isafactual
determination, not alegal conclusion to be drawn from the bare fact of being on supervision.

State v. Skanes, 212 Or App 169, 157 P3d 303 (2007). Defendant entered a no-contest plea, and the court
imposed a dispositional departure based on defendant’ s persistent involvement in similar offenses, OAR 213-008-
0002(1)(b)(D). Although defendant’s attorney was aware of Blakely, he did not object to the sentence on the ground that
defendant was entitled to jury findings to support the departure. Held: Affirmed. Defendant waived hisright to ajury trial
on the substantive crime by entering a no-contest plea, and he did not request a jury for sentencing. His claim that he was
entitled to jury at sentencing is not plain error.

State v. Soto-Nunez, 211 Or App 545, 155 P3d 96, rev den, 343 Or 206 (2007). In light of State v. Clark, 205 Or
App 338 (2006), the sentencing court did not commit plain error under Blakely by making the findings under ORS 137.750
onwhich it ordered that defendant isineligible for temporary leave and other forms of sentence modification.

State v. Mendez, 211 Or App 311, 155 P3d 54 (2007). The jury found defendant guilty of first-degree criminal
mischief, ORS 164.365, but found that the state failed to prove the offense-subcategory allegation the damage was more
than $1,000, which would have elevated the conviction to a category 3 offense. The sentencing court imposed $1,666 in
restitution. Held: Affirmed. [1] Art VII (Am), § 3, appliesto criminal actions. [2] The amount of restitution is to be
determined by the sentencing court under a“ preponderance of the evidence” standard. [3] The court’s finding of amount of
lossin support of the restitution order was not an improper “reexamination” of afact found by the jury. The court correctly
ranked the conviction as only a category 2 offense based on the jury’s verdict, and its restitution finding was not inconsistent
with that verdict, because the court “independently determined the amount of damage applying a different standard of
proof” in assessing restitution.

State v. Tanner, 210 Or App 70, 150 P3d 31 (2006) (en banc). [1] The determination under ORS 137.123(5)(a)
whether the secondary offense was “merely incidental” to the primary offense is afactual finding, not alegal conclusion.
[2] Blakely does not entitle a defendant to ajury trial on afact that supports a consecutive sentence under ORS 137.123(5).

See also Statev. Magana, 212 Or App 553, 159 P3d 1163 (2007); State v. Carson, 211 Or App 606, 156 P3d 71
(2007) (per curiam) (Tanner “applieswith equal force in the context of a challenge to consecutive sentences imposed
pursuant to ORS 137.123(2)").

Note: Inlight of Icell, above, these decisions again have precedential value.

State v. McCollister, 210 Or App 1, 150 P3d 7 (2006). The sentencing court properly imposed the “sex-offender
package’ per ORS 137.540(2) as a condition of probation on defendant’s conviction for harassment. To impose that
condition, it was not necessary for the court specifically to find that defendant acted with a sexual purpose. Consequently,
imposition of that condition did not depend on a specific finding of fact, and defendant was not entitled to ajury finding
under Blakely.

State v. Gordian, 209 Or App 600, 149 P3d 190 (2006) (per curiam). Defendant pleaded guilty to three crimes
that “were alleged in the indictment to have occurred during separate criminal episodes,” and the court imposed consecutive
sentences. Because “under ORS 137.123(2), a court is not required to make findings to support the imposition of
consecutive sentences’ if the defendant did not commit the crimes “in the same criminal episode,” defendant’s Blakely-
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based objection has no merit—"the sentencesin this case fall within the exception enunciated in Blakely for sentences based
on facts admitted by a defendant.”

State v. Buehler, 206 Or App 167, 136 P3d 64 (2006). The right-to-jury rulein Blakely appliesto afinding of an
aggravating fact that is used as a basis for dispositional departure to a prison sentence, because a presumptive probationary
sentence is the statutory maximum in the absence of such afinding. A court’s authority under OAR 213-010-0001 to revoke
a probationary sentence and impose a prison sentence is “entirely contingent on the existence of facts that, by their nature,
can occur only after the offender already has been sentenced to probation.”

State v. Howard, 205 Or App 408, 134 P3d 1042, rev den, 341 Or 198 (2006). The Court of Appeals declined to
review defendant’s unpreserved claim that the sentencing court committed plain error when it found that he had a prior
conviction for afirearm offense and imposed an enhanced firearm-minimum sentence under ORS 161.610(4)(b) on that
basis.

State v. Clark, 205 Or App 338, 134 P3d 1074, rev den, 341 Or 245 (2006). The sentencing court’s entry of a
no-release order per ORS 137.750 based on findings that it made did not violate the defendant’ s right to jury under Blakely.
“The denial of consideration for such beneficial modifications to a sentence does not increase the maximum penalty to
which the defendant is exposed by the jury’ s verdict,” because “[a]n order permitting consideration for sentence
modifications does not mean that the defendant inevitably will receive the benefit of those programs.” “[T]herulein
Apprendi is not implicated by facts that merely foreclose a defendant from obtaining alesser penalty within the range
authorized by the verdict.”

State v. Kaufman, 205 Or App 10, 132 P3d 668, rev den, 340 Or 673 (2006). The Court of Appeals refused to
consider as plain error defendant’s unpreserved claim that the sentencing court erred under Blakely by imposing a sentence
subject to ORS 137.635 based on its own finding that defendant had a predicate prior conviction.

Statev. Herrera-Lopez, 204 Or App 188, 129 P3d 238, rev den, 341 Or 140 (2006). Defendant’s Blakely-based
challenge to the consecutive-sentence error has no merit because in the course of pleading guilty to the charges he admitted
that consecutive sentences were appropriate and “admitted all of the facts necessary to justify consecutive sentences.” For
purposes of Blakely, “admitted facts can be used at sentencing even when the admission was not made for that purpose.”

State v. Causor-Mandoza, 203 Or App 175, 124 P3d 1254 (2005). The upward-departure sentence was plain error
in light of Blakely even though defendant admitted, when he pleaded guilty, that he was on probation at the time he
committed the offense.

See also Statev. Carr, 203 Or App 179, 124 P3d 1260 (2005).

State v. Galloway, 202 Or App 613, 123 P3d 352 (2005), rev den, 340 Or 201 (2006). In light of Blakely, the
court committed plain error by imposing an upward-departure sentence on defendant’ s conviction for second-degree arson
based on its own finding that the presumptive sentence was insufficient given the risk to others from setting afirein rural
Crook County “in the middle of August in one the driest years in the history of recorded weather.”

State v. McAhren, 201 Or App 354, 118 P3d 859 (2005). Court refused to review defendant’s unpreserved
Blakely-based challenge to special conditions of probation.

State v. Anderson, 201 Or App 340, 118 P3d 855 (2005). The court erred under Blakely when it imposed upward-
departure sentences based on findings it had made of persistent involvement, greater harm, lack of remorse, and violation of
public trust.

State v. Price, 200 Or App 650, 117 P3d 298 (2005). Court of Appeals refused to review as “plain error”
defendant’ s unpreserved Blakely-based claim that the sentencing court erred in determining his criminal-history score when
it imposed sentence on his conviction for felony DUII.

State v. Brown, 200 Or App 427, 115 P3d 254, rev den, 339 Or 544 (2005). Defendant’s unpreserved

Blakely-based challenge to the special conditions of probation imposed on his conviction for felony DUII are not reviewable
as plain error, because “the gravity of the asserted error is slight” under the circumstances.
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State v. Vigil, 199 Or App 525, 112 P3d 441, rev den, 339 Or 156 (2005). Defendant’s unpreserved Blakely-based
challenge to the sentencing court’s no-release order under ORS 137.750 is not reviewable as plain error, because it is not
obvious that Apprendi appliesto such an order given that it “arguably does not increase the maximum penalty to which the
defendant is exposed.”

Statev. Yashin, 199 Or App 511, 112 P3d 331, rev den, 339 Or 407 (2005). Defendant was convicted of
numerous felony sexual offenses that he committed against a single victim. The sentencing court found that he committed
some of those offenses during separate criminal episodes, and it recalculated his criminal history in accordance with
Miller/Bucholz as it imposed sentence. For the first time on appeal, defendant contended that, in light of Blakely, the court
erred in recalculating his criminal-history score based on its own findings. Held: Affirmed. That claim is not reviewable as
plain error, because it is not clear whether the Miller/Bucholz determination falls within the scope of the “prior conviction”
exception in Apprendi.

Makinson v. Lampert, 199 Or App 418, 112 P3d 365, rev den, 339 Or 230 (2005). The post-conviction court
denied all of petitioner’'s claims of inadequate assistance of counseal. For the first time on appeal, petitioner asserted that, in
light of Blakely, his counsel failed to challenge the departure sentences and the sentencing court committed plain error in
imposing those sentences. Held: Summary affirmance granted. [1] Petitioner’s newly asserted claims are barred by
ORS 138.550(3) and Bowen v. Johnson because he did not allege them in his petition. Such defaulted claims cannot be
reviewed on appeal as plain error. [2] In any event, under Page v. Palmateer, the right-to-jury rule in Apprendi does not
apply retroactively to cases on collateral review.

See also McClanahan v. Hill, 200 Or App 9, 112 P3d 456 (per curiam), rev den, 339 Or 450 (2005) (same).

State v. McMillan, 199 Or App 398, 111 P3d 1136 (2005). Blakely does not require that the amount of restitution
be determined by the jury, because ORS 137.106(1) does prescribe a maximum amount of restitution but rather authorizes
an amount “that equals the full amount of the victim’'s pecuniary damages as determined by the court.”

State v. Jenkins, 199 Or App 384, 111 P3d 782 (2005) (per curiam), rev den, 340 Or 201 (2006). Even though
defendant admitted at sentencing that he was on supervision at the time of the crime, the sentencing court committed plain
error under Blakely when it departed based on the “on supervision” factor, because that factor requires the additional “failed
to deter” finding.

State v. Ross, 199 Or App 1, 110 P3d 630, mod on recons, 200 Or App 143, 113 P3d 921 (2005), rev den, 340 Or
157 (2006). Defendant was convicted of dozens of sexual offenses against three children. Held: Defendant’s unpreserved
claims that the sentencing court violated the right-to-jury rule in Blakely by imposing consecutive sentences and denying
eligibility for early release under ORS 137.750 are not reviewable as plain error.

See also Statev. Taylor, 198 Or App 460, 108 P3d 682, rev den, 339 Or 66 (2005) (unpreserved claim that
Blakely appliesto findings made under ORS 137.123(5) is not reviewable as plain error).

State v. Howe, 198 Or App 568, 109 P3d 391 (2005). The sentencing court committed plain error under Blakely
when it departed upward on defendant’ s conviction for second-degree arson based on the “loss or harm greater than typical”
factor. That is not afinding the court may make even if the extent of the victim’s loss was uncontradicted.

State v. Harberts, 198 Or App 546, 108 P3d 1201 (2005), rev den, 341 Or 80 (2006). Defendant was convicted by
jury verdict of first-degree sexual abuse based on an indictment that alleged that he committed the crime between February
1987 and July 1989, and the court imposed a suspended five-year indeterminate sentence. Based on Blakely and the fact
that the parole board amended its rulesin July 1988 to increase the permitted prison term for such a conviction, defendant
contended that the indictment was insufficient on its face for failing to allege whether he committed the crime before or after
the effective date of the new rule. Held: “The board’ s action setting the prison termis simply is not part of the sentence
imposed by the court. Thus the exact date of the offense ... was not a fact that would increase his punishment beyond the
statutorily prescribed maximum. We therefore reject defendant’ s contention that the exact date of the offense was an
element of the offense that must have been pleaded and proved beyond a reasonabl e doubt.”

State v. Gutierrez, 197 Or App 496, 106 P3d 670, on recons, 199 Or App 521, 112 P3d 433 (2005), rev den, 340
Or 673 (2006). [1] Defendant’s unpreserved Blakely-based challenge to the restitution order is not reviewable as “plain
error” because it is not clear whether Blakely applies to arestitution finding that does not otherwise increase the maximum
incarcerative sentence. [2] The court also refused to consider his unpreserved Blakely-based challenge to an upward
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durational departure to a 36-month term of probation on afelony conviction, because it is not clear that Blakely appliesto
probationary terms and, in any event, that term is concurrent with and on the same conditions as a 60-month probationary
term, on a misdemeanor conviction, that he does not challenge.

State v. Sullivan, 197 Or App 26, 104 P3d 636 (2005). Defendant was convicted based on his pleas of no contest,
the court found numerous aggravating factors (noting any one was sufficient) and imposed an upward departure prison term
on his DCS conviction and an upward durational departure of 60 months probation on his conviction for third-degree
sodomy, and he raised unpreserved Blakely-based challenges on appeal. Held: Affirmed. [1] Defendant’s challenge to the
“multiple victims® factor is not plain error because his pleas to the various charges may be sufficient under the “admitted by
the defendant” exception in Blakely to alow for the departure. [2] Defendant’ s challenge to the probationary termis not
plain error because it is concurrent with unchallenged 5-year probationary terms imposed on his misdemeanor convictions,
and hence any error may be harmless.

State v. Crescencio-Paz, 196 Or App 655, 103 P3d 666 (2004), rev den, 339 Or 230 (2005). The sentencing court
erred when it granted defendant a downward departure under ORS 137.712(2) on his conviction for second-degree robbery
on the ground that the state failed to alege in the indictment and prove facts at trial that would disentitle defendant to a
departure under that provision. Neither Blakely nor Sate v. Quinn requires the state to allege and prove facts apart from the
elements of the offense in order negate the possibility of a downward departure.

See also State v. White, 217 Or App 214, 175 P3d 504 (2007), aff'd on rev of other issue, 346 Or 275, 211 P3d
248 (2009) (jury findings are not required for facts that render a defendant ineligible for a downward departure under
ORS 137.712).

State v. Ross, 196 Or App 420, 102 P3d 755 (2004). Defendant pleaded no contest to first-degree theft, the court
dispositionally departed, and defendant asserted unpreserved Blakely-based challenges to the sentence on appeal. Held:
Reversed and remanded for resentencing. [1] Lack of written jury waiver does not automatically render sentence reversible
error, because Blakely is based only on Sixth Amendment, which does not require written jury waiver, and defendant does
not contend that those factors are jury issuesunder Art I, § 11. [2] Defendant did not waive his Blakely objection by
pleading no contest, because he did not specifically waive jury on the potential aggravating factors. [3] Defendant’s
unpreserved claim that the upward departure was error under Blakely was reviewable as plain error, because the aggravating
factors cited by the court violate the right-to-jury rule in Blakely.

State v. Warren, 195 Or App 656, 98 P3d 1129 (2004), rev den, 340 Or 201 (2006). The sentencing court
violated the right-to-jury rule in Blakely when it made findings post-verdict under ORS 161.725(1) that defendant isa
dangerous offender and imposed a 30-year indeterminate sentence. That sentence is a departure under the guidelines, and
the finding that he is “ suffering from a severe personality disorder” falls within the scope of the Blakely rule even though it
relates only to defendant, not to the underlying crime.

See also State v. Thomas, 204 Or App 109, 129 P3d 212, on recons, 205 Or App 399, 134 P3d 1038, rev den, 340
Or 673 (2006) (same); State v. Williams, 197 Or App 21, 104 P3d 1151 (2005) (same).

State v. Fuerta-Coria, 196 Or App 170, 100 P3d 773 (2004), rev den, 338 Or 16 (2005). Defendant’s unpreserved
objection that imposing consecutive sentence based on findings made by the sentencing court, rather than the jury, violates
therulein Blakely isnot “plain error.”

See also State v. Goodman, 200 Or App 137, 112 P3d 473 (per curiam), rev den, 339 Or 230 (2005) (same).

2. Right to notice: alleging factsrelating to sentence

United States v. Cotton, 535 US 625, 122 S Ct 1781, 152 L Ed 2d 860 (2002). The defendants were charged by an
indictment with conspiracy to distribute and possess with intent to distribute a “ detectable amount” of cocaine and cocaine
base. The jury found them guilty of that charge. At sentencing, the court found, under the applicable provisions of the
federal sentencing law, that the crime involved at least 50 grams of cocaine base, which finding permitted the court under
21 USC § 841(b)(1)(A) to impose a sentence beyond the 20-year maximum that otherwise was authorized for the underlying
crime. Based on that finding, and without objection from defendants, the court imposed a 30-year sentence. While the case
was on appeal, Apprendi was announced. Held: Affirmed. [1] The Apprendi error that the indictment failed to allege “at
least 50 grams” was not a“jurisdictional” defect that precluded the district court from imposing the enhanced sentence.

[2] Under the “plain error” rule, defendants’ Apprendi-based challenge is not reviewable on appeal because the evidence
was “overwhelming” and “essentially uncontroverted” that the crime involved at least 50 grams.
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Jonesv. United States, 526 US 227, 119 SCt 1265, 143 L Ed 2d 311 (1999). Defendant was charged with
carjacking, in violation of 18 USC § 2119 which at the time provided that a person possessing a firearm who “takes a motor
vehicle ... from the person or presence of another by force and violence or by intimidation ... shall—(1) be ... imprisoned
not more than 15 years ..., (2) if serious bodily injury ... results, be ... imprisoned not more than 25 years ..., and (3) if
death results, be ... imprisoned for any number of yearsup to life[.]” The indictment made no referenceto § 2119's
numbered subsections and charged none of the facts mentioned in the latter two. Defendant was told at the arraignment that
he faced a maximum 15-year sentence for carjacking, and the jury instructions at histrial defined that offense by reference
solely to § 2119(1). After he was found guilty, however, the sentencing court imposed a 25-year sentence on the carjacking
charge because one victim suffered serious bodily injury. The court overruled defendant’s objection that serious bodily
injury was an element of the offense, which had been neither pleaded in the indictment nor proved before thejury. Held:
Section 2119 establishes three separate offenses by the specification of elements, each of which must be charged by
indictment, proved beyond a reasonable doubt, and submitted to ajury for its verdict.

State v. Upton, 339 Or 673, 125 P3d 713 (2005). Theindictment specially alleged aggravating factors for an
upward departure, defendant demurred on the ground that the court had no authority to submit those factorsto the jury, and
thetrial court overruled the demurrer but ruled that it could not submit those factor to the jury, and the state petitioned for a
writ of mandamus. While the case was pending before the Supreme Court, the legislature enacted Senate Bill 528. Held:
Writ issued. [1] Under existing law, thetrial court had authority “to submit sentencing enhancing factorsto ajury.” [2] The
procedure set forth in SB 528 applies by itsterms to this case even though defendant allegedly committed his crimes before
its effective date. [3] The allegation of an aggravating fact in the indictment does not violate ORS 132.540(2), because such
afact, inlight of Blakely, isamaterial element of the charged offense. Moreover, SB 528 now allows such factsto be
alleged.

State v. Heilman, 339 Or 661, 125 P3d 728 (2005). Defendant waived jury without qualification and the trial
court found him guilty of multiple felonies, rejecting his insanity defense. At sentencing, the state sought a dangerous-
offender sentence under ORS 161.725, and defendant objected based on Apprendi. The court overruled that objection and,
applying a standard of proof beyond a reasonable doubt, found him to be a dangerous offender and imposed a 20-year
sentence. Held: Affirmed. Defendant’s claim that sentencing court lacked authority to consider a dangerous-offender
sentence because those facts were not alleged in the indictment fails “ because Apprendi did not establish that the elements
of each of offense and sentencing enhancement must be pleaded in the indictment.

State v. Cox, 337 Or 477, 98 P3d 1103 (2004), cert den, 126 S Ct 50 (2005). In capital case, the court refused to
consider defendant’ s unpreserved claim that the Fifth Amendment required the state to allege the penalty-phase factorsin
the indictment; the issueisnot “plain error” because Blakely was based solely on the Sixth Amendment right to jury and the
Court did not suggest that the Fifth Amendment appliesin this context.

State v. Compton, 333 Or 264, 39 P3d 833, cert den, 537 US 841 (2002). Failure of theindictment to allegein the
aggravated-murder count that defendant committed the murder “deliberately” did not deprive the trial court of authority to
submit the death-penalty issue to the jury.

Statev. Terry, 333 Or 163, 37 P3d 157 (2001), cert den, 536 US 910 (2002). [1] Thetrial court had subject-
matter jurisdiction even if the indictment was defective under Apprendi for not alleging the penalty-phase factors.
[2] Because a sentence of death is not a“penalty enhancement” within the meaning of Apprendi under the current statutory
scheme, the state is not required to allege in the indictment that the murder was committed “deliberately.”

State v. Calhoun, 250 Or App 467, 280 P3d 1046 (2012) (per curiam). Defendant was convicted of PCS, and the
court dispositionally departed and imposed a 6-month jail term based on two aggravating factors. Held: Reversed and
remanded. The court erred “because the state failed to provide notice of the sentence-enhancement facts as required by
ORS 136.765.”

N State v. Reinke, 245 Or App 33, 260 P3d 820 (2011), rev allowed, 351 Or 541 (2012). Defendant was convicted
of second-degree kidnapping, and the court found him to be a dangerous offender and imposed a 180-month sentence.
Held: Reversed and remanded for resentencing. [1] Defendant’s challenge to the dangerous-offender sentence on the
ground that those facts were not specially aleged in the indictment has no merit in light of State v. Sanchez, 238 Or App
259 (2010). [2] But the dangerous-offender sentenceis error because, under ORS 161.725(1) and 161.737 it must contain
“both a determinate mandatory minimum term of incarceration and an indeterminate term, not to exceed 30 years.”
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State v. Lafferty, 240 Or App 564, 247 P3d 1266 (2011). Defendant was convicted of first-degree burglary and
third-degree assault in separate cases. Prior to trial, the DA sent defendant a plea offer that included a criminal -history
worksheet noting a juvenile adjudication for a“person felony” and a statement that that adjudication can be included in his
criminal-history score. Defendant waived jury and pleaded guilty with “open sentencing” and without stipulating to the
gridblock. At sentencing, the court agreed with defendant that his juvenile adjudication could not be included in his
criminal-history score. Held: Affirmed. [1] The DA’s plea offer and criminal-history worksheet adequately advised
defendant of hisintention to seek an enhancement based on the adjudication and thus complied with ORS 136.775.

[2] Because neither the plea agreement nor the change-of-plea colloquy included an express waiver of jury on the
adjudication issue and defendant was entitled under State v. Harris, 339 Or 157 (2005), to ajury trial on that factor, the
sentencing court correctly excluded that adjudication from defendant’s criminal -history score.

State v. Stewart, 239 Or App 217, 244 P3d 816 (2010). Under State v. Sanchez, 238 Or App 259 (2010), rev den
(2011), the Oregon Constitution does not require sentence-enhancement facts to be pleaded in the indictment.

State v. Evans, 238 Or App 523, 242 P3d 738 (2010). On aremand for resentencing pursuant to ORS 136.790,
the state had provided defendant with written notice of sentence-enhancement facts that it intended to prove and rely on to
seek an upward departure sentence. Defendant objected, asserting that they were not: (1) filed with the trial court, which he
asserted was required by ORS 131.005(9); or (2) aleged in the indictment, which he claimed was required by state
congtitution. Thetria court overruled defendant’s objections, and the jury found the alleged factors. Held: Affirmed. The
state does not have to plead sentence-enhancement facts in the indictment or file its written notice with trial court. Statev.
Sanchez, 238 Or App 259 (2010), rev den (2011), establishes that the Oregon Constitution does not require that sentence-
enhancement grounds be treated as “ elements’ of the underlying criminal offense.

State v. Sanchez, 238 Or App 259, 242 P3d 692 (2010), rev den, 349 Or 655 (2011). Defendant was convicted of
first- and second-degree rape. Pursuant to ORS 136.760(2), the state had provided defendant with written notice of
sentence-enhancement facts that it intended to prove and rely on to seek upward departure sentences. Defendant objected
on the grounds (1) that the allegations were not found by the grand jury or pleaded in the indictment, and (2) the state had
not filed its written notice with the court. The trial court overruled defendant’ s objections, the jury found the sentence
enhancement allegations, and the court imposed departure sentences. Held: Affirmed. [1] The Oregon Constitution does not
require that enhancement facts be presented to the grand jury or be pleaded in the indictment. [2] Nothing required the state
to file its written notice with the court.

See also State v. Guyette, 239 Or App 304, 243 P3d 1216 (2010) (per curiam), rev den, 350 Or 130 (2011); State
v. Stewart, 239 Or App 217, 244 P3d 816 (2010); State v. Bacon, 238 Or App 575, 242 P3d 734 (2010) (per curiam).

State v. Williams, 237 Or App 377, 240 P3d 731 (2010), rev den, 350 Or 131 (2011). Defendant was charged
with first-degree assault; the indictment did not allege any subcategory fact, which ORS 132.557 requires must be pleaded
in the indictment. The prosecutor later moved to amend the indictment to allege the subcategory fact that the victim did not
precipitate the assault (which elevated the offense from a category 9 to a category 10 offense). The trial court granted the
motion and instructed the jury on the subcategory fact. Based on the jury’s affirmative verdict, the court sentenced
defendant based on the category 10 ranking. On appeal, defendant argued that the amendment violated Art VII (Am), 8§ 5.
Held: Affirmed. [1] The grand jury’s jurisdictional function does not include finding facts that pertain only to sentencing.
Conseguently, an amendment to an indictment that adds only a subcategory fact does not impermissibly circumvent the
congtitutional function of the grand jury. [2] Because the grand jury is not required to find a subcategory fact, it is, for
purposes of the indictment a matter of “form,” not “substance.” (Overruling State v. Paetehr, 169 Or App 157 (2000), on
that point). [3] Although the state did not plead the subcategory fact in the indictment as required by ORS 132.557, Art. VI
(Am), § 5(6), authorized the prosecutor to amend the indictment to allege the subcategory fact without resubmitting the
indictment to the grand jury.

Statev. Larson, 222 Or App 498, 193 P3d 1042, rev den, 345 Or 503 (2008). Under State v. Sawatzky, 339 Or
689 (2005), the state is not required to allege sentence-enhancement facts in the indictment, as long as the defendant has
timely notice of the state’ sintent to rely on those facts. Here, because the defendant did not assert that he lacked adequate
notice, his claim fails.

State v. Walch, 218 Or App 86, 178 P3d 301 (2008), aff'd on rev of other issue, 346 Or 463, 213 P3d 1201
(2009). Based on Sate v. Sawatzky, 339 Or 689 (2005), the court rejecting defendant’ s unpreserved assertion that the state
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was required to allege the consecutive-sentence enhancement facts in the indictment, stating “we see no reason, in light of
Ice, to draw any distinction between [the departure factors addressed in Sawatzky] and the facts supporting consecutive
sentences.”

State v. Wick, 216 Or App 404, 173 P3d 1231 (2007), rev den, 344 Or 671 (2008). Thetrial court erred by
refusing to empanel ajury to determine enhancement facts after the state gave notice of itsintent to seek ajury
determination on enhancement facts nine months after charging defendant with the offenses (in fact, between trial and
sentencing) but only several days after the enactment of ORS 136.765. Although the statute now requires the prosecution to
provide written notice of itsintent to rely on enhancement facts within a “reasonable time” after filing the accusatory
instrument, it would frustrate the legislature' s intent to hold that the state’ s notice in this case, which was filed within
11 days after the notice requirement went into effect, was untimely.

State v. Crescencio-Paz, 196 Or App 655, 103 P3d 666 (2004), rev den, 339 Or 230 (2005). The sentencing court
erred when it granted defendant a downward departure under ORS 137.712(2) on his conviction for second-degree robbery
on the ground that the state failed to alege in the indictment and prove facts at trial that would disentitle defendant to a
departure under that provision. Neither Blakely nor Sate v. Quinn requires the state to allege and prove facts apart from the
elements of the offense in order negate the possibility of a downward departure.

See also State v. White, 217 Or App 214, 175 P3d 504 (2007), aff'd on rev of other issue, 346 Or 275, 211 P3d
248 (2009) (jury findings are not required for facts that render a defendant ineligible for a downward departure under
ORS 137.712).

State v. Warren, 195 Or App 656, 98 P3d 1129 (2004), rev den, 340 Or 201 (2006). [1] The sentencing court
violated the right-to-jury rule in Blakely when it made findings post-verdict under ORS 161.725(1) that defendant isa
dangerous offender and imposed a 30-year indeterminate sentence. [2] The indictment was not congtitutionally deficient
under Blakely for not having specially alleged the dangerous-offender factors.

Statev. Early, 180 Or App 342, 43 P3d 439, rev den, 334 Or 260 (2002). [1] “Under Apprendi v. New Jersey, any
fact, other than the fact of a prior conviction, that elevates an offense from one level to a higher level carrying a greater
statutory maximum penalty must be pleaded in the charging instrument and must be proved to the trier of fact. We therefore
agree with the parties that Apprendi requires a defendant charged with felony DWSR to be placed on notice through the
charging instrument that the state intends to prove the existence of an aggravating or enhancing factor that elevates ordinary
DWSR (aviolation) to felony DWSR, and that the state must then present proof of that factor to ajury.” [2] The allegation
in the indictment that defendant drove “feloniously” while revoked, “especially when coupled with the statutory citation in
the caption, put defendant on notice that he was charged with the felony crime, as aggravated or enhanced by proof of one
or more of the factors enumerated in ORS 811.182(3). ... But which of the several specific circumstances listed in the
statute is not itself amaterial element of the crime. Accordingly, the failure to allege the circumstance that gave rise to the
suspension does not mean that the indictment failed to state a crime.”

Statev. Crain, 177 Or App 627, 33 P3d 1050 (2001), rev den, 334 Or 400 (2002). [1] Defendant’s unpreserved
claim that his dangerous-offender sentence is unlawful under Apprendi because the state did not allege the factorsin the
indictment and prove them to the jury is not reviewable on appeal. [2] Defendant’s challenge does not call into question the
jurisdiction of the trial court to convict defendant on the charge of first-degree rape.

3. Ex post facto objections
See Or Const, Art I, 8 21; US Congt, Art 1, 8§ 10.

Smith v. Doe, 538 US 84, 123 S Ct 1140, 155 L Ed 2d 164 (2003). Alaska has a sex offender registration law that,
like Oregon’s, requires sex offenders to register, provide information to authorities, and keep authorities updated on their
whereabouts. Some of the offender’ s information is kept confidential. The offender’s name, aliases, address, photograph,
physical description, driver’s license number, motor vehicle identification numbers, place of employment, date of birth,
crime, date and place of conviction, length and conditions of sentence, and a statement as to whether the offender isin
compliance with the law’ s update requirements or cannot be located are, however, published on the Internet. Both the law’s
registration and notification requirements are retroactive. The sex offenders here, along with the wife of one of them,
brought this action under 42 USC § 1983, seeking to declare the registration law void as to them under, inter alia, the Ex
Post Facto Clause. The Ninth Circuit held that, because its effects were punitive, the law violates the Ex Post Facto Clause.
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Held: Because the Alaska Sex Offender Registration Act is honpunitive, its retroactive application does not violate the
Ex Post Facto Clause. Analysis of the Alaska act demonstrates that the legidature intended to create a civil structure and
that the statutory scheme is not sufficiently punitive to negate that intent.

Seling v. Young, 531 US 250, 121 SCt 727, 148 L Ed 2d 734 (2001). Washington’s“Community Protection Act
of 1990 authorizes the civil commitment of “sexually violent predators,” persons who suffer from a mental abnormality or
personality disorder that makes them likely to engage in predatory acts of sexual violence. Y oung, confined by the Act,
complained that applying the act to him violated the Ex Post Facto and Double Jeopardy Clauses. Held: The act iscivil in
nature and, as such, cannot be deemed punitive “as applied” to asingle individual in violation of the Double Jeopardy and
Ex Post Facto Clauses. Analysis of the civil nature of a statute requires focusing on a variety of factors. Where the
legidature has denominated a statute civil, the clearest proof is required that the act neverthelessis punitive in purpose or
effect. Astoindividua claimsthat the confinement does not provide the requisite adequate level of care and individualized
treatment, as required either by the Act itself or the federal congtitution, the state courts are available and competent to
resolve these issues.

State v. Upton, 339 Or 673, 125 P3d 713 (2005). Theindictment specially alleged aggravating factors for an
upward departure, defendant demurred on the ground that the court had no authority to submit those factors to the jury, and
thetrial court overruled the demurrer but ruled that it could not submit those factor to the jury, and the state petitioned for a
writ of mandamus. While the case was pending before the Supreme Court, the legislature enacted Senate Bill 528. Held:
Writ issued. The procedure set forth in SB 528 applies by its terms to this case even though defendant allegedly committed
his crimes before its effective date. Application of SB 528 does not violate the ex post facto clauses because it “ changes
only the method for determining the available punishment; it does not, however, increase that punishment.” Moreover, it
prescribes a heightened standard of proof, which “inures to defendant’ s advantage.”

State v. McNab, 334 Or 469, 51 P3d 1249 (2002). Based on a crime he committed in 1987, defendant was
convicted of first-degree sexual abuse and was sentenced to prison. He was paroled in 1991 and his sentence expired in
1994. He subsequently was convicted of failing to register as a sexual offender in violation of ORS 181.599 (1995). Held:
Affirmed. Requiring defendant to register as a sexual offender does not impose any significant detriment, restraint, or
deprivation on defendant, in violation of the ex post facto provision of the Oregon Congtitution, nor does it violation the
Ex Post Facto Clause of the federal congtitution.

Statev. Langley, 331 Or 430, 16 P3d 489 (2000). A determination in defendant’s first appeal that the retroactive
application of the true-life sentencing option over his objection violated the ex post facto clauses did not preclude, under the
“law of the case” doctrine, a subsequent determination of whether he could waive the protection of those clauses during re-
sentencing.

State v. Rogers, 330 Or 282, 4 P3d 1261 (2000). Based on murders he committed in 1987, defendant was
convicted of aggravated murder and sentenced to death. His sentences were vacated and the case was remanded for a new
penalty-phase hearing. In 1994 he was again sentenced to death. Held: Death sentences vacated and remanded. Thetrial
court erred when it denied his request to have the jury instruction on the “true life” option, which had been enacted in the
interim. Defendant validly waived any ex post facto objection to application of that option, and the court was required to
accept that waiver. A defendant can waive an objection to the protections of the ex post facto clauses and this waiver does
not need to be in any particular form.

State v. McDonnell, 329 Or 375, 987 P2d 486 (1999). The 1989 and 1991 amendments to the death-penalty
statutes were intended to apply to proceedings that occurred after their enactment. A defendant is entitled to waive the
protections of the ex post facto clause of the Oregon Constitution (Art I, 8 21) and demand that the penalty-phase jury
consider atrue-life option even though such an option was not available when he committed his crime. A trial court’s
failing to give effect to that waiver constituted reversible error.

State v. Giles, 254 Or App 345, 293 P3d 1086 (2012). Defendant was convicted of murder based on a crime he
committed in August 1999. In 2009, the case was remanded for resentencing. On remand, defendant argued that the court
could not impose on his conviction the sentence of “imprisonment of life” required by ORS 163.115(5)(a) because he
committed the murder during the so-called “McLain window”—i .e., after the date on which the Court of Appeals had
invalidated that term as unconstitutionally disproportionate in Sate v. McLain, 158 Or App 419 (1999) (viz., February 17,
1999), and before the legidature had fixed the statute by enacting ORS 163.115(5)(c) (viz., October 23, 1999). Relying on
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Sate v. Haynes, 168 Or App 565 (2000), the sentencing court overruled defendant’s objection and imposed life
imprisonment with a 300-month minimum. Held: Reversed and remanded for entry of corrected judgment. [1] “When this
court [held in McLain] the former version of ORS 163.115(5)(a) was unconstitutional, that statutory provision could no
longer be applied. In light of the inapplicability of ORS 163.115(5), we determined ... that the proper sentence was that
required by other statutes—a 25-year mandatory minimum as provided in ORS 137.700(2)(a)(A) and ORS 163.115(5)(b),
followed by post-prison supervision for life in accordance with OAR 213-005-0004. [That decision] identified and was
predicated on the only sentence that could lawfully have been imposed as of that time (i.e., before the enactment of the 1999
amendments).” [2] “We conclude that that was the only sentence to which defendant could lawfully have been subjected as
of the time he committed the murder, and because the 1999 amendments prescribe a sentence that is patently harsher than
that prescribed by McLain, the application of the 1999-amended scheme to defendant violates ex post facto protections.”

Notes: [a] The Court of Appeals held in Haynes that the ex post facto clauses did not preclude retroactive
application of the ORS 163.115(5)(a), as amended in October 1999, to a murder conviction based on a crime that was
committed after re-enactment of the “imprisonment for life” sentencein April 1, 1995 and before McLain wasissued in
February 1999. The court in this decision merely distinguished Haynes and did not overruleit. Asaresult, a defendant
convicted of murder based on a crime committed after April 1, 1995, must be sentenced to “imprisonment for life’ pursuant
to ORS 163.115(5) unless he or she committed the crime during the eight-month “McLain window” —February 17 to
October 23, 1999. [b] For amurder conviction based on a crime committed during the McLain window, the court still must
impose, and the defendant must serve, the 300-month minimum sentence per ORS 163.115(5)(b) and a life-time term of
post-prison supervision per OAR 213-005-0004. But without the indeterminate “life sentence,” the parole board would not
have authority under ORS 163.115(5)(c) to delay or bar the defendant’s rel ease once he or she has completed serving the
300-month minimum. In other words, for a murder defendant in that window, he or sheislegally entitled to release onto
post-prison supervision immediately after completing the 300-month minimum.

Statev. Carroll, 253 Or App 265, 290 P3d 864 (2012), rev den, 353 Or 428 (2013). Defendant was arrested for
DUII in December 2009. At that time, a person was eligible for DUII diversion if he had not had any previous DUII
diversions or convictions within the preceding 10 years. Effective January 1, 2010, however, the statute was amended to
increase the “look back” period for determining diversion eligibility to 15 years. Defendant had two previous DUI |
convictions from 12 years before his arrest for DUII. Hefiled a petition to enter diversion in February 2010 and the trial
court, relying on the legislative amendment, applied the current version of the statute and denied the petition because of
defendant’ s prior DUII convictions. Thetrial court aso rejected defendant’s ex post facto challenges to the amendment.
Thetrial court convicted defendant after a stipulated-factstrial. Held: Affirmed. [1] “Wergject ... defendant’s contention
that, by eliminating his eligibility for diversion, the amendment of ORS 813.215(1)(b) deprived him of a‘defense’ to the
offense of DUII. Diversionisnot adefense.” [2] Ingenerad, “the purpose of the Oregon Vehicle Code is primarily
remedial, not punitive.” The legidative history of the amendment at issue in this case reveals that, “despite incidental
deterrent effects, the primary purpose of the amendment ... was a concern for public safety, rather than punishment or
deterrence. We have no difficulty concluding that the primary purpose of the amendment ... was not punitive.” [3] Nor
was the practical effect of the amendment punitive: “A person’s eligibility for diversion is not punishment for the offense; it
provides an alternative to prosecution, conviction, and punishment.” [4] Finally, “the extension of the ‘look-back’ period
for eligibility for DUII diversion does not impose such a significant detriment, restraint, or deprivation on defendant so asto
constitute aform of increased punishment.”

State v. Vasquez-Escobar, 211 Or App 115, 153 P3d 168 (2007). Defendant pleaded guilty to a DUII that he
committed in 2003, and the sentencing court permanently revoked his driving privileges per ORS 809.235(1)(b) based on
histwo prior DUII convictions (1996, 1997). Defendant claimed that the revocation constituted ex post facto punishment
because he committed his current DUII offense before January 1, 2004, the date the statute took effect. Held: Affirmed.
Because the mandated revocation is remedia or regulatory, it isnot punishment with scope of either the state or federal ex
post facto clause.

Butler v. Board of Parole, 194 Or App 164, 94 P3d 149, rev den, 337 Or 555 (2004). Change in governing statute
and rule that now allows 3-member board on magjority vote to deny re-release, instead of the former rule’ s 4-vote magjority of
former 5-member board, may be applied to petitioner’s previously imposed sentence without violating constitutional ex post
facto principles, because the change merely is procedural and was not intended as punishment, the substantive standard did
not change, and the change did not create a substantial risk that his punishment would be increased.

V.L.Y. v. Board of Parole, 188 Or App 617, 72 P3d 993 (2003), rev’ d on other grounds 338 Or 44, 106 P3d 145
(2005). Board applied risk-assessment scale set out in Department of Corrections rulesin classifying petitioner as a
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predatory sex offender. Held: Petitioner did not present avalid equal -privileges challenge, and his ex post facto, double-
jeopardy, and cruel-and-unusual -punishment claims have no merit. Because ORS 181.585 appliesto an open-ended class, it
isnot abill of attainder. Designating petitioner as a PSO does not invade on his constitutional right to privacy.

State v. Thomas, 187 Or App 192, 66 P3d 570 (2003). Defendant was convicted of felony DUII, third-degree
assault, and felony hit and run based on asingle incident. Held: It does not violate the constitutional ex post facto clauses to
include in defendant’ s criminal-history score, for purpose of imposing sentence on his current conviction for felony DUII,
his five prior convictionsfor DUII, even though he committed those offenses before OAR 213-004-0009 was enacted in
1999 to require inclusion of such convictions.

Day v. Board of Parole and Post-Prison Supervision, 184 Or App 409, 56 P3d 495 (2002). “Under ORS
161.035(4), crimina defendants must be sentenced under the statutory scheme in force when their crimes were committed,
unless the legidature has expressed an intent to the contrary. Statutes regarding parole and other forms of post-prison
supervision are, in effect, incidents of criminal sentences.” For plaintiff, the post-prison supervision period provided by
former ORS 421.120(3) appliesto his sentence.

Statev. Hurd, 182 Or App 361, 49 P3d 107, rev den, 335 Or 104 (2002). When sentencing defendant for felony
DUII, the court applied the current version of OAR 213-004-0009 (1999), which provides that every two prior DUII
convictions counts as one person felony for purposes of criminal-history score. Defendant argued that this was an ex post
facto violation, because at the time he committed his eight prior DUIIs, the rule provided that it took three DUII convictions
to count as one person felony for criminal-history purposes. Held: Affirmed. Defendant’s objection has no merit because
“(1) he was sentenced in this case for a new crime, not for prior offenses; and (2) before he committed the new crime,
defendant had notice of the penalty for reoffending.”

Meadows v. Board of Parole, 181 Or App 565, 47 P3d 506 (2002). The “predatory sexual offender” laws do not
violate the ex post facto constitutional provisions because they do not impose additional punishment for the underlying
crimes.

State v. Haynes, 168 Or App 565, 7 P3d 623, rev den, 331 Or 203 (2000). Even though the Court of Appeals
invalidated ORS 163.115(5)(a) as unconstitutionally disproportionate in State v. McLain because it mandated
“imprisonment for life’ for murder, alater grant of authority to the parole board cured the constitutional problem. Applying
the later statute, enacted after the date of the crime, to defendant’s conviction did not violate the ex post facto provisions of
the congtitutions.

Giblin v. Johnson, 165 Or App 50, 994 P2d 808 (2000). By pleading guilty, plaintiff assented to the broadest
construction of his pleas, thus encompassing his agreement that the state could prove that he committed his offense on any
of the dates alleged in the indictment. Because the record shows that plaintiff could have committed his crime while a 1982
administrative rule wasin effect, he failed to establish that he was entitled to relief based on a 1988 administrative rule.

State v. Grimes, 163 Or App 340, 986 P2d 1290 (1999), rev den, 332 Or 656 (2001). Application of
ORS 137.750 to a crime committed before its effective date but after December 5, 1996, does not violate the ex post facto
clauses.

State v. Bowman, 160 Or App 8, 980 P2d 164 (1999), rev den, 334 Or 655 (2002). Defendant was convicted of
robbery in the second degree, and the sentencing court refused to impose the 70-month minimum sentence and instead
placed him on probation. The court later revoked defendant’ s probation and again refused to impose the minimum
sentence; it imposed instead the 6-month sanction prescribed by the guidelines. Held: Reversed. The state’s challenge to the
sentence imposed on revocation is reviewable under the newly enacted ORS 138.222(4)(c). The court rejected defendant’s
claims that retroactive application of that provision violated the ex post facto and due process clauses.

See also State v. Jackman, 155 Or App 358, 963 P2d 170, rev den, 328 Or 115 (1998) (application of
ORS 138.222(4)(c) to the judgment in this case, which was entered before the provision was enacted, does not violate the
ex post facto provisions of the state or federal congtitutions or the separation-of-powers provisions of Art. 111, § 1).

State v. Matthews, 159 Or App 580, 978P2d 423 (1999). Prosecution for failing to register as a sex offender under
ORS 181.599 does not violate the ex post facto prohibition. Defendant, who committed his sex crimes before the
registration scheme was enacted, argued that making him register as a sex offender constituted “ punishment” for ex post
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facto purposes. Applying the two-part test of the law’s purpose and practical effect, the court held that neither the purpose
nor the effect of the law was punitive.

Haasv. Hathaway, 144 Or App 478, 928 P2d 331 (1996). ORS 137.550(6), which was amended in 1989 to give
trial court judges discretion to deny credit for time served as a condition of probation, cannot be applied to a defendant who
committed his crimes before 1989.

Hibbard v. Board of Parole, 144 Or App 82, 925 P2d 910 (1996). When a defendant pleads no contest to an
indictment alleges atime period that straddles the effective date of anew statute, he cannot successfully argue that the
statute violates the guarantee against ex post facto legisation. An unqualified no-contest plea will support the broadest
construction of the plea.

State v. Zelinka, 130 Or App 464, 882 P2d 624 (1994), rev den, 320 Or 508 (1995). Defendant convicted of
murder by abuse of his 23-month-old daughter claimed that use of assaults he committed against victim before enactment of
the murder-by-abuse statute violated ex post facto clauses even though he caused her death after enactment of the statute.
Held: Because ORS 163.115(1)(c) requires proof of both prior assaults and abusive death of child, the crimeis not complete
until abuse causing death occurs and no ex post facto issue is presented. The statute neither aggravates nor increases the
penalty for the prior assaults.

Statev. Perez, 119 Or App 436, 851 P2d 617, rev den, 317 Or 272 (1993): It did not violate defendant’ srights
under the ex post facto clauses to apply the “commercial drug offense” offense-subcategory factor defined in ORS 475.996
to hisfelony drug offenses, even though defendant committed his crimes prior to the effective date of the statute (and while
the “scheme or network” rule was in force), because the statute “did not create a greater crime or enhance the penalty.”
Although the “scheme or network” rule in force when defendant committed his crimes later was declared unconstitutionally
vague, that does not preclude the later-enacted but superseding statute from applying to his crimes.

See also State v. Bojorques-Quinonez, 121 Or App 179, 854 P2d 498 (1993) (same).

4. Double-jeopardy objections
See Or Congt, Art I, 8 12; US Const, Amend V; ORS 131.505 et seqg.

Witte v. United States, 515 US 389, 115 S Ct 2199, 132 L Ed 2d 351 (1995). Defendant participated in two
conspiracies, one to import 1000 kg. of cocaine and another to import 1000 Ibs. of marijuana. He pleaded guilty to acharge
based on the marijuana operation, and the judge at sentencing on that conviction took into account defendant’s participation
in the other crimes, thus enhancing the conviction under the federal sentencing guidelines. Defendant later was charged
with crimes based on the cocaine conspiracy, and he successfully moved to dismiss the new charges on double-jeopardy
grounds. Held: Because the two sets of charges were based on factually distinct criminal conduct, the conviction on the
marijuana offense did not bar subsequent prosecution of defendant based on the cocaine conspiracy, even though the
sentencing judge in the first case took into account defendant’ s participation in the second crime.

Schirov. Farley, 510 US 222, 114 S Ct 783, 127 L Ed 2d 47 (1994). Petitioner brutally raped and murdered a
woman, and he was charged under Indiana law with capital murder under aternative counts of knowing and felony murder.
He admitted that he committed the crime but contended that he was insane. The jury returned a guilty verdict on the
felony-murder count and left blank the verdict on the knowing-murder count. At the penalty phase, the jury recommended
against a death sentence. Thetria court, however, imposed a death sentence based on the statutory aggravating factor that
the petitioner committed the murder “intentionally” during arape. The conviction and death sentence were affirmed by the
state courts, and petitioner commenced a federal habeas corpus proceeding in which he contended, inter alia, that the
Double Jeopardy Clause precluded the sentencing court from finding that he had committed the murder intentionally,
because the jury at the guilt phase failed to return a verdict on the knowing-murder count. Held: Affirmed. [1] The penalty
phase of a capital caseis part of the same proceeding as the guilt phase for purposes of double-jeopardy analysis. [2] The
jury’sfailure to return a verdict on the knowing-murder charge was not an “implied acquittal,” because neither Indiana law
nor thetrial court’sinstructions required it to return averdict on that charge once it had found him guilty on the
felony-murder charge.

State v. Barrett, 350 Or 390, 255 P3d 472 (2011). Defendant was charged with stalking, a class A misdemeanor,
and the victim (his estranged wife) invoked her right to be notified in advance of sentencing by completing the form
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provided to her by the district attorney’s office. That office received that form on February 28, 2011—the same day that a
pretrial conference was scheduled. At that conference, the prosecutor engaged in plea negotiations with defendant, and he
ultimately pleaded guilty to a single charge of stalking and the trial court immediately sentenced him to probation. The
victim was not present at those proceedings because she had been advised by the advocate that nothing would happen at the
conference, and the prosecutor did not comply with ORS 147.510(2) by advising the court whether she had been advised of
the hearing and wished to participate. After learning what had happened in her absence, the victim filed a claim per

ORS 147.515, dleging aviolation of her state congtitutional rights to be notified of, and to be present and heard at, the
sentencing. The victim also moved the court to vacate defendant’ s sentence and hold a resentencing where she could be
present and heard. The state filed a separate motion proposing the same remedy. After a hearing, the trial court found that
the victim’ s rights had been violated but neverthel ess denied relief, concluding that no source of law authorized it to order
resentencing as aremedy. Pursuant to ORS 147.537, the victim appealed from the trial court’s order to the Oregon
Supreme Court. Held: Reversed, “sentence is vacated,” and remanded for “resentencing.” [1] The remedies clause of

Art. 1, 8 42(3)(a)—"Every victim ... shall have remedy by due course of law for violation of aright established in this
section.” —authorizes the remedy of resentencing even though § 42(2) provides that “[n]othing in this section ... may ... be
used to invalidate ... [a@] conviction or adjudication[.]” That limitation does not preclude vacating a final judgment to
conduct a resentencing because, in context, the term “‘ conviction’ refers only to the finding of guilt” and “ adjudication”
refers only to a delinquency adjudication. Thus, “defendant’ s sentencing was neither a ‘ conviction’ nor an ‘adjudication.
[2] Defendant’s claim that the victim had waived her right to aremedy by not requesting it before attachment of jeopardy, as
provided in ORS 147.533(1)(b)(C), has no merit because the victin's request falls within the exception in

ORS 147.533(2)(a)—" Remedies that may be effectuated after the disposition of a criminal proceeding.”—which “appears
to be broad enough to include modifying the terms of a criminal judgment, including a sentence.” [3] A resentencing would
not violate the Double Jeopardy Clause in the Fifth Amendment. Relying on United Statesv. DiFrancesco, 449 US 117
(1980), the court explained: “The imposition of the original sentence is not comparable to an acquittal for double jeopardy
purposes, and resentencing defendant with the possibility that his sentence may be increased is not inconsistent with either
the history of the policies of the Double Jeopardy Clause.” [4] The double-jeopardy clausein Art. I, § 12, would not bar
resentencing, because Art. |, 8 42(2), expressly “ supersedes any conflicting section” in the state constitution.

State v. Sawatzky, 339 Or 689, 125 P3d 722 (2005). Based on Blakely, the Court of Appeals vacated defendant’s
upward-departure sentences and remanded for resentencing. On remand, the trial court ruled that the state could prove the
aggravating facts to a newly empaneled jury, and defendant petitioned for awrit of mandamus contending that such atrial
would congtitute double jeopardy. While the case was pending before the Supreme Court, the legis ature enacted Senate
Bill 528. Held: Writ dismissed. [1] Because Blakely “requires that the adjudication of sentencing enhancement factors be
fully adversaria within the context of ajury trial, the constitutional principles of former and double jeopardy ... should
apply equally to a jury determination of a sentencing enhancement factor.” [2] The pending trial on remand does not violate
the double-jeopardy bar because it is “a continuation of a single prosecution,” it was defendant who challenged the legality
of her original sentences, and she has not been “acquitted” on those factors. [3] Retrial isnot barred due to the fact that the
indictment did not allege the aggravating facts, because the state was not required to allege those factsin the indictment.
“Nothing in Apprendi or Blakely alters the definition of an ‘offense’ set out in ORS 161.505. In our view, solong asa
defendant has timely notice that the state intends to prove certain aggravating or enhancing factors necessary for the
imposition of [an upward-departure sentence], and the trial court affords a criminal defendant the opportunity to exercise his
or her jury trial right in that regard, the federal congtitution is satisfied.”

State v. Lhasawa, 334 Or 543, 55 P3d 477 (2002). Issuance of 90-day exclusion order under Portland’s
“prostitution free zone” ordinance was not punishment or “jeopardy” under double-jeopardy provisions of the Oregon and
federal constitutions, and prosecution on prostitution charge after issuance of that order is not barred by those clauses.

Statev. Selness/ Miller, 334 Or 515, 54 P3d 1025 (2002). A forfeiture proceeding was brought against
defendants’ house under Oregon Laws 1989, chapter 791, and they did not contest. The court dismissed the subsequent and
separate prosecution of defendants based on the underlying drug offenses, concluding that the forfeiture constituted
punishment and jeopardy under the double-jeopardy clauses. Held: Reversed. Although defendants did not entirely waive
their right to argue that the forfeiture constituted “jeopardy,” they failed to establish that their prosecution would violate the
double-jeopardy provisions of the Oregon and federal congtitutions.

Statev. Anderson, 243 Or App 222, P3d __ (2011). In 2007, defendant pleaded guilty to third-degree rape
pursuant to a plea agreement that included dismissal of other charges, a stipulation to gridblock 6-D, and a stipulated
dispositional departure to probation. At that time, his criminal-history score included an assault conviction entered in 2005.

25



In 2008, while he was serving probation on the rape conviction, his assault conviction was reversed. 1n 2009, the sentencing
court revoked defendant’s probation and imposed the presumptive 13-month sentence, using gridblock 6-D, after rejecting
defendant’ s argument that his criminal-history score had to be recalculated to “G” because the assault conviction had been
reversed. Held: Affirmed. [1] OAR 213-010-0002(2) requires that, upon revocation, the sentencing court must impose a
sanction based on defendant’s criminal-history score as it was determined at the time of the original sentencing and that
scoreis not to be recalculated based on intervening events. [2] The court’s use of a criminal-history score that included his
vacated assault conviction did not violate the Double Jeopardy Clause: “Defendant gave up hisright to dispute his prior
criminal history when he pleaded guilty. Defendant also knew that he would be subject to sanctions, including the term of
imprisonment he ultimately received as a sanction, if he violated the terms of his probation sentence. Defendant entered
into the plea agreement knowingly and voluntarily. Having entered into the stipul ated agreement under these circumstances,
defendant relinquished any double-jeopardy objection he may have had.”

Note: The third holding is based on awaiver theory—i.e., defendant cannot assert a double-jeopardy objection
because he agreed to the gridblock as an integral part of a plea agreement by which he obtained substantial benefits.
Consequently, it is unclear whether the answer would be the same in a case in which the defendant was convicted after trial
and did not stipulate to a gridblock.

Statev. Forrest, 213 Or App 151, 159 P3d 1286 (2007). ORS 813.012(2), which requiresall previous DUII
convictions to be counted in a defendant’ s criminal-history score, does not violate double-jeopardy principles on the
grounds that it imposes an additional punishment for defendant’s prior convictions or by enhancing defendant’s criminal -
history score based on conduct that also el evated the seriousness of the current offense (following State v. McCoin, 190 Or
App 532 (2003)).

State v. McCoin, 190 Or App 532, 79 P3d 342 (2003), rev den, 336 Or 422 (2004). Defendant was charged with
felony DUII under ORS 813.010(5) based on six previous convictions. The tria court found him guilty and sentenced him
under ORS 813.012(2), which provides that, in determining the criminal-history score for a person convicted of felony
DUII, every two prior misdemeanor DUII convictions are to be counted as one person felony. On appeal, defendant argued
that the three prior convictions used to elevate the current charge to afelony should not also be counted in his criminal-
history score. Held: ORS 813.012(2), which requires all previous DUII convictions to be counted in a defendant’s criminal -
history score, does not violate double-jeopardy principles on the grounds that it imposes an additional punishment for
defendant’ s prior convictions or by enhancing defendant’ s criminal-history score based on conduct that also elevated the
seriousness of the current offense.

Long v. Board of Parole, 189 Or App 56, 73 P3d 934 (2003). Petitioner challenged a parole board order
designating him as a predatory sex offender contending (1) that the board’ s failure to notify him of the specific basis for its
proposed designation violated his right to due process; (2) that the board’ s designation and community notification scheme
violates ex post facto prohibitions, constitutes a bill of attainder, is cruel and unusual punishment, violates double jeopardy,
and invades his right to privacy; and (3) that an unrelated condition of parole that the board imposed is not authorized by
statute and is uncongtitutionally vague. Held: Reversed and remanded. [1] The board’s failure to provide petitioner with
notice of the basis for its preliminary designation violated hisright to due process. [2] The court’sdecisionin V.L.Y. v.
Board of Parole, 188 Or App 617 (2003), resolves petitioner’ s remaining challenges to the board' s designation and
notification scheme. [3] Given petitioner’s history, the condition of parole that he not possess books, videotapes, or other
mediawith children as the primary subject or actors is within the board’ s statutory authority. Because petitioner may ask his
parole supervisor whether he can possess questionable media, he has sufficient notice of which media the condition
prohibits.

V.L.Y. v. Board of Parole, 188 Or App 617, 72 P3d 993 (2003), rev’' d on other grounds 338 Or 44, 106 P3d 145
(2005). Board applied risk-assessment scale set out in Department of Corrections rulesin classifying petitioner as a
predatory sex offender. Held: Petitioner did not present avalid equal-privileges challenge, and his ex post facto, double-
jeopardy, and cruel-and-unusual -punishment claims have no merit.

State v. Young, 188 Or App 247, 71 P3d 119, rev den, 336 Or 125 (2003). Pursuant to an agreement, defendant
pleaded guilty to three of six counts of aggravated murder and waived double jeopardy, and the court imposed alife
sentence with the possibility of parole. After beginning to serve that sentence, defendant breached the agreement by not
testifying as agree, and the state prosecuted him on the remaining counts over his objection. The jury imposed atrue-life
sentence. On appeal, defendant argued that the court lacked jurisdiction to convict and sentence him on the remaining
convictions. Held: Affirmed. [1] Defendant’s challenge to the true-life sentencesis not barred by ORS 138.222(2)(d),
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because they were not the product of a stipulated sentencing agreement within the scope of ORS 135.407 and, in any event,
the parties cannot stipulate to jurisdiction. [2] The fact that defendant had commenced serving the sentence imposed on the
first three convictions, which were based on the same incident, did not deprive the court of jurisdiction to impose sentence
on the other three. Defendant cannot claim that the state is precluded from doing what he agreed it could do. [3] Although
al the convictions would merge under Sate v. Barrett, defendant waived his right to insist on merger.

5. Right to counsel at sentencing

See Or Congt, Art 1, 8 11; US Const, Amend VI.
See also Part V-A (“Constitutional Challenges to Counting Prior Conviction”), and Part I X-1(2) (“Challenge to
constitutional validity of predicate conviction™), below.

State v. Ferman-Velasco, 333 Or 422, 41 P3d 404 (2001). Measure 11 does not violate the Sixth Amendment
right to counsel.

State v. Reed, 247 Or App 155, 268 P3d 756 (2011). Defendant was convicted of contributing to the sexual
delinquency of aminor in 2008, when he was 18 years old, and the court put him on probation for 18 months. Defendant
was represented by counsel in that proceeding, and he was represented by counsel in some of the subsequent hearings
relating to probation. In September 2009, defendant appeared another hearing related to probation, he waived counsel after
a short colloquy in which he acknowledged understanding that he was entitled to one, and the court ended up extending
probation until September 2011 without finding aviolation. Held: Reversed and remanded. [1] Defendant was “entitled to
representation by counsel at a probation violation hearing because it isacritical stage in acriminal prosecution.”

[2] “Evidence that a defendant has had prior experience with the criminal justice system can support afinding that the
defendant knowingly waived counsel. Also, a defendant’ s first-hand experience of some of the basic things that an attorney
could do provides evidence that a defendant understands the risks of self-representation.” [3] But this record was
insufficient to establish that defendant knowingly waived counsel.

State v. Easter, 241 Or App 574, 249 P3d 991 (2011). Defendant was charged with second-degree theft and
interfering with apolice officer. Heisaprolific criminal, with 27 arrests and 15 property-crime convictions since 1996.
The court appointed counsel to represent him, and that attorney also represented him in two other pending cases. The case
went to trial before ajury. Defendant actively participated in the case, often making his own objections, ensuring the
admission of exhibits, and raising various issues with the court. After the state presented closing argument, he moved to fire
his attorney and present his own closing argument. Thetrial court did not engage in the preferred colloquy with defendant,
as described in Sate v. Meyrick, 313 Or 125, 132 (1992). Thetrial court did tell him that firing his attorney was “avery
bad move” and warned him about some of the pitfalls he could face without an attorney. Thetrial court appointed the
attorney to act as his advisor, and granted his request to present his own closing argument. The jury convicted him. The
attorney continued to appear at numerous sentencing hearings. Sentencing was postponed three times, primarily to address
defendant’s mental health issues. At the third hearing, counsel informed the court that defendant had obtained the funds to
hire private counsel, as defendant had told the court he wanted to do. At the fourth sentencing hearing, counsel notified the
court that defendant had told him he was no longer to appear on his behalf. More than a month later, defendant appeared
pro se at the fifth sentencing hearing. He asked thetrial court to appoint a new attorney. The court denied that request, and
proceeded to impose sentence. Held: Affirmed. [1] Defendant knowingly waived hisright to counsel under Art |, § 11, and
the Sixth Amendment. Even though the trial court failed to engage in the preferred colloquy, the totality of the
circumstances demonstrated that defendant knew of hisright to counsel and understood the risks of self-representation.
Those circumstances included (1) his experience with the criminal-justice system, (2) his opportunity to observe his attorney
during thetrial, (3) thetrial court’s warnings about self-representation, (4) hisintelligent repliesto the court’s warnings, and
(5) the fact that the attorney remained as his legal advisor. [2] Under the circumstances, the trial court did not abuse its
discretion by failing to grant defendant another continuance.

State v. Blanchard, 236 Or 472, 236 P3d 845 (2010). Trial court erred in denying defendant’ s request to represent
himself in a probation-violation hearing. The error was “structural error” and not subject to harmless-error analysis.

State v. Phillips, 235 Or App 646, 234 P3d 1030 (2010). Defendant was represented by retained counsel at trial
(at which he was convicted of criminal mischief) and at the original sentencing. The sentencing court ordered a subsequent
restitution hearing. Defendant appeared at the restitution hearing without counsel, the court briefly verified that he chose to
appear without counsel, and the court eventually imposed $2,700 in restitution. Held: Reversed and remanded. [1] A
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defendant has aright to counsel at arestitution hearing. [2] The on-the-record colloguy was insufficient under State v.
Meyrick, 313 Or 125 (1992), to ensure a knowing and voluntary waiver. [3] Considering the totality of the circumstances,
the Court of Appeals could not affirm, because defendant had had no previous experience in the criminal-justice system, he
had not been advised of hisright to appointed counsel if indigent, and the record did not show that his previous counsel had
advised of hisright to counsel or the pitfalls of self-representation.

State v. Bartley, 220 Or App 125, 184 P3d 1225 (2008) (per curiam). The sentencing court erred and it denied
defendant’ s request for another setover to obtain new counsel when his counsel did not appear due to health problems and
instead went ahead and imposed sentence.

State v. Bess, 193 Or App 294, 89 P3d 1214 (2004) (per curiam). The sentencing court erred when it did not
make an inquiry when defendant voiced a number of complaints about his counsel and requested appointment of substitute
counsel. Judgment vacated and remanded for court to make post hoc inquiry into defendant’s complaints.

Statev. Gross, 175 Or App 476, 28 P3d 1243 (2001) (per curiam). The sentencing court erred in accepting
defendant’ swaiver of counsel at the probation-violation hearing without first advising him “of the consequences of self-
representation.”

State v. Southards, 172 Or App 634, 21 P3d 123 (2001). Sentencing court violated defendant’s Art I, 8 11, right
to be heard himself and through counsel when the trial court imposed a sentence without allowing either him or his defense
counsel to comment on new information provided to the court by the state.

Statev. Torres, 170 Or App 150, 11 P3d 268 (2000). Sentencing court erred when it conducted a
probation-revocation hearing without defendant being represented by counsel or waiving his right to counsel on the record.

State v. Skelton, 153 Or App 580, 957 P2d 585, rev den, 327 Or 448 (1998). The Court of Appeals rejected
defendant’ s various facial congtitutional challengesto Measure 11, including his claim based on the right to counsel
guaranteed by the Sixth Amendment and Art I, § 11.

State v. Parker, 145 Or App 35, 929 P2d 327 (1996), rev den, 324 Or 654 (1997). Measure 11 does not violate a
defendant’ s rights, guaranteed by Art 1, 8 11, of allocution or to counsel at sentencing.
See also State v. George, 146 Or App 449, 934 P2d 474 (1997).

6. Proportionality, excessive-sentence, and “ cruel and unusual punishment” objections

See Or Congt, Art I, 88 13, 15, 16, 20; US Const, Amend V111, XIV.
Note: This section does not include all of the decisionsin capital casesin which a court has addressed challenges to
a death sentence based on the Eighth Amendment.

(a) Decisions by the United States Supreme Court

Miller v. Alabama / Jackson v. Hobbs, 567 US__,132SCt _ ,183L Ed2d _ (2012). Each petitioner
committed a murder when he was 14 years old, he was remanded by a state juvenile court to adult court on a charge of
murder, he was convicted of the offense after atrial, and the state court sentenced him to life imprisonment without the
possibility of parole under a state law that made that sentence mandatory in such acase. Held: Reversed and remanded.

[1] “The Eighth Amendment’s prohibition of cruel and unusual punishment guarantees individuals the right not to be
subjected to excessive sanctions. That right ... flows from the basic precept of justice that punishment for crime should be
graduated and proportioned to both the offender and the offense. ... The concept of proportionality is central to the Eighth
Amendment. And we view that concept less through a historical prism than according to the evolving standards of decency
that mark the progress of a maturing society.” [2] Children are congtitutionally different from adults for purposes of
sentencing. Because juveniles have diminished culpability and greater prospects for reform, ... they are less deserving of the
most severe punishments. [3] A mandatory sentence of life imprisonment without the possibility of parole for ajuvenile
violates the Eighth Amendment because it: “precludes consideration of his chronological age and its hallmark features—
among them, immaturity, impetuosity, and failure to appreciate risks and consequences. It prevents taking into account the
family and home environment that surrounds him—and from which he cannot usually extricate himself—no matter how bru-
tal or dysfunctional. It neglects the circumstances of the homicide offense, including the extent of his participation in the
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conduct and the way familial and peer pressures may have affected him.” [4] That as many as 29 states may authorize a
sentence of life imprisonment without parole for ajuvenile convicted of murder “does not preclude our determination that
mandatory life without parole for juveniles violates the Eighth Amendment.” [5] Although each petitioner was transferred
from juvenile court to adult court upon the exercise of discretionary criteria, “the discretion available to ajudge at the
transfer stage cannot substitute for discretion at post-trial sentencing in adult court—and so cannot satisfy the Eighth
Amendment.”

Note: [a] The majority did not consider petitioner’s per se challenge: “Because that holding is sufficient to decide
these cases, we do not consider [petitioners'] alternative argument that the Eighth Amendment requires a categorical bar on
life without parole for juveniles, or at least for those 14 and younger.” [b] Under ORS 163.150(3) thejury isgiven a
discretionary choice between a sentence of life imprisonment with the possibility of parole and a sentence of life
imprisonment without the possibility of parole (a“truelife” sentence), and the broad swath of mitigating evidence that the
majority opinion considers to be relevant to such a sentence is admissible under ORS 163.150(1) in order to guide that
determination. Consequently, this decision does not appear to call into question the imposition of a “true life” sentence
imposed in Oregon on ajuvenile convicted of aggravated murder.

Brown v. Plata, 563 US __, 131 SCt 2020, 179 L Ed 2d 969 (2011). In an action under the federal Prison
Litigation Reform Act of 1995, a three-judge panel of federal judges held a hearing, found that California prisons are
severely overcrowded (i.e., twice the design capacity) and grossly understaffed, and ultimately ordered Californiato reduce
the overcrowding to only 137.5% of design capacity within two years, and to formulate a compliance plan. Held: Affirmed
(by a5-4 decision). If astate prison deprives prisoners of basic sustenance, including adequate medical care, the federal
courts have responsibility to remedy the Eighth Amendment violation. In an extensive 54-page opinion, the majority
explained why the three-judge panel was properly constituted, the findings were sufficient under the PLRA, and the remedy
was appropriate and narrowly drawn.

Grahamv. Florida, 560 US __, 130 SCt 2011, 176 L Ed 2d 825 (2010). Petitioner committed armed robbery
when he was 16 yearsold. Under a plea agreement, the trial court placed him on probation and withheld adjudication of
guilt. Lessthan six monthslater, petitioner was arrested for hisinvolvement in ahome- invasion robbery. Petitioner
admitted violating the conditions of his probation, and the court sentenced him to the statutory maximum for armed robbery,
lifein prison. Florida has abolished its parole system, making executive clemency petitioner’s only possibility for release.
The state court of appeals affirmed and the state supreme court denied review. Held: Reversed and remanded. The Eighth
Amendment’ s ban on cruel and unusual punishment precludes a state from imposing on a juvenile offender a sentence of life
in prison without parole for a crime not involving homicide.

Kennedy v. Louisiana, 553 US __, 128 SCt 2641, 170 L Ed 2d 525 (2008). Defendant was convicted in
Louisiana of aviolent rape of his 8-year-old stepdaughter, and he was sentenced to death under a state statute that
authorized capital punishment for the rape of achild under 12. The state supreme court affirmed the judgment after
rejecting the defendant’ s challenge to the statute based on his claim that his sentence constituted cruel and unusual
punishment. Held: Death sentence vacated. The Eighth Amendment prohibits the imposition of the death penalty for the
rape of achild if the crime did not result, and was not intended to result, in the victim’'s death. “The difficultiesin
administering the death penalty to ensure against its arbitrary and capricious application require adherence to arule
reserving its use, at this stage of evolving standards [of decency that mark the progress of a maturing society] and in cases of
crimes against individuals, for crimesthat take the life of the victim.”

Roper v. Simmons, 544 US 551, 125 SCt 1183, 161 L Ed 2d 1 (2005). The Eighth Amendment precludes
execution of adefendant who was a juvenile when he committed the murder.

Ewing v. California, 538 US 11, 123 SCt 1179, 155 L Ed 2d 108 (2003). Under California’s three-strikes law, a
defendant who is convicted of afelony and has previously been convicted of two or more serious or violent felonies must
receive an indeterminate life imprisonment term. Such a defendant becomes eligible for parole on a date calculated by
reference to a minimum term, which, in this case, is 25 years. While on parole, Ewing was convicted of felony grand theft
for stealing three golf clubs, worth $399 apiece. Asrequired by the three strikes law, the prosecutor formally alleged, and
the trial court found, that Ewing had been convicted previously of four serious or violent felonies. In sentencing him to
25 yearsto life, the court refused to exercise its discretion to reduce the conviction to a misdemeanor—under a state law
that permits certain offenses to be classified as either misdemeanors or felonies—or to dismiss the allegations of some or all
of his prior relevant convictions. Held: Ewing's sentence is not grossly disproportionate and therefore does not violate the
Eighth Amendment's prohibition on cruel and unusual punishments. The Eighth Amendment has a narrow proportionality
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principle that applies to noncapital sentences. The Eighth Amendment does not require strict proportionality between crime
and sentence, but forbids only extreme sentences that are “grossly disproportionate” to the crime. Though long, Ewing's
current sentence reflects arational legislative judgment that is entitled to deference.

Connecticut Department of Public Safety v. Doe, 538 US 1, 123 S Ct 1160, 155 L Ed 2d 98 (2003). Among
other things, Connecticut’s “Megan’s Law” requires persons convicted of sexual offensesto register with the Department of
Public Safety (DPS) upon their release into the community, and requires DPS to post a sex offender registry containing
registrants names, addresses, photographs, and descriptions on an Internet Website and to make the registry available to the
public in certain state offices. Doe, a convicted sex offender who is subject to the law, filed a42 USC § 1983 action on
behalf of himself and similarly situated sex offenders, claiming that the law violates, inter alia, the Fourteenth Amendment’s
Due Process Clause. The district court permanently enjoined the law’s public disclosure provisions. The Second Circuit
affirmed, concluding that such disclosure both deprived registered sex offenders of a“liberty interest,” and violated the Due
Process Clause because officials did not afford registrants a predeprivation hearing to determine whether they are likely to
be “currently dangerous.” Held: Due process does not require the opportunity to prove afact that is not material to the
state’ s statutory scheme. Mere injury to reputation, even if defamatory, does not constitute the deprivation of aliberty
interest. But even if, arguendo, that Doe was deprived of aliberty interest, due process does not entitle him to a hearing to
establish afact (that he is not currently dangerous) that is not material under the statute. The law’ s requirementsturn on an
offender’s conviction alone—a fact that a convicted offender has aready had a procedurally safeguarded opportunity to
contest.

Lockyer v. Andrade, 538 US 63, 123 S Ct 1166, 155 L Ed 144 (2003). Under Californid sthree strikes law,
Andrade received two consecutive terms of 25 yearsto life after stealing $150 worth of videotapes. In affirming, the
Cdlifornia Court of Appeal rejected his claim that his sentence violated the constitutional prohibition against cruel and
unusual punishment, concluding that Andrade’ s sentence was not disproportionate. The Ninth Circuit reversed. Reviewing
the case under the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), the latter court held that an
unreasonable application of clearly established federal law under 28 USC & 2254(d)(1) occurs when thereis clear error.
Held: The Ninth Circuit erred in ruling that the California Court of Appeal’s decision was contrary to, or an unreasonable
application of, the Supreme Court’s clearly established law within the meaning of § 2254(d)(1).

(b) Decisions by the Oregon Supreme Court

State v. Rodriguez / Buck, 347 Or 46, 217 P3d 659 (2009). In each case, the defendant, who had no previous
criminal history, was convicted of first-degree sexual abuse in violation of ORS 163.427(1)(a)(A) based on sexual touching
of a13-year-old child, the sentencing court refused to impose the 75-month sentence mandated by ORS 137.700(2)(a)(P),
and the state appealed. Held: Judgments affirmed. As applied to the convictions at issue in these cases, the mandate 75-
month sentence is unconstitutionally disproportionate in violation of Article |, section 16. In considering an as-applied
challenge, “acourt may consider ... the specific circumstances and the facts of the defendant’ s conduct that come within the
statutory definition of the offense, as well as other case-specific factors, such as characteristics of the defendant and the
victim, the harm to the victim, and the relationship between the defendant and the victim.” Because the touchings at issue
were borderline one-time offenses and the defendants had no criminal history, the 75-month sentence was unconstitutionally
excessive.

State v. Wheeler, 343 Or 652, 175 P3d 438 (2007). [1] ORS 137.719, which prescribes a presumptive life
sentence for athird conviction for certain sexual offenses, is not facially disproportionate. Although reasonable people
could argue about whether repeat sexual offenses should be treated differently from crimes of other types, the legislature’s
decision to enact ORS 137.719 was not unreasonable. [2] Application of ORS 137.719 to defendant was not
disproportionate based on defendant’ s assertion that the offenses did not result in any permanent physical injury to the
victims. Defendant’ s sentences bear a sufficient relationship to the gravity of the crimes of which he was convicted and his
prior felony convictions.

State v. Ferman-Velasco, 333 Or 422, 41 P3d 404 (2001). Imposing a Measure 11 minimum sentence on a class
B felony does not violate Art |, § 16, on the ground that no minimum sentence is prescribed for some crimes that are class A
felonies or have a higher crime-seriousness ranking.

State ex rel. Caleb v. Beesley, 326 Or 83, 949 P2d 724 (1997). Ballot Measure 11 (1994), as amended by the
1995 legidature, does not violate the prohibition against cruel and unusual punishmentsin Art I, § 16, or the reformation
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clause of former Art 1, § 15.

State ex rel. Huddleston v. Sawyer, 324 Or 597, 932 P2d 1145, cert den, 522 US 994 (1997): Measure 11 does
not violate Art I, § 15.

(c) Decisions by the Oregon Court of Appeals

Statev. Barajas, 254 Or App 106, 292 P3d 636 (2012), rev den, 353 Or 747 (2013). Defendant was convicted of,
among other crimes, felony fourth-degree assault and misdemeanor fourth-degree assault, and the court imposed
probationary sentences. He subsequently violated the terms of probation, and the trial court revoked his probation and
sentenced him to six months in prison for the felony assault per OAR 213-010-0002(1), and 12 monthsin jail for the
misdemeanor assault per ORS 137.545(5)(a). On appeal, he argued that the 12-month jail sentence imposed on his
misdemeanor conviction is unconstitutionally disproportionate under Art. 1, § 16, because it exceeds the 6-month maximum
sentence that the court could impose after revoking his probation on the conviction for felony fourth-degree assault. Held:
Affirmed. [1] The 12-month sentence is not unconstitutionally disproportionate. “In revoking probation for a misdemeanor
and imposing ajail sentence, atrial court is belatedly imposing the sentence that it could have imposed or did impose at the
original sentencing, but which it decided to hold in abeyance in favor of probation. That sentence is punishment for the
original offense. Consequently, in evaluating the vertical proportionality of the sentence imposed on a lesser-included
misdemeanor, we compare it to the maximum sentence that was available at the original sentencing to punish the greater-
inclusive felony.” [2] “When the sentence for the greater-inclusive offense is governed by the sentencing guidelines, the
proper comparator is the maximum departure sentence available for the gridblock representing the intersection of the
defendant’ s criminal history score and the crime’s seriousness rating.” Here, that would have been 18 monthsin prison for
the felony assault, which exceeds the 12-month sentence that defendant actually received on the misdemeanor.

State v. Burge, 252 Or App 574, 288 P3d 565 (2012) (per curiam), rev den, 353 Or 787 (2013). Defendant was
found guilty on 12 counts of second-degree sexual abuse, and the sentencing court ranked those convictions as category 7
offenses. Held: Reversed and remanded. Under State v. Smonson, 243 Or App 535 (2011), rev den (2013), the category 7
ranking violated the “vertical proportionality” principlein Art I, 8 16, even for the convictions based on those that involved
avictim under the age of 16—the court should have ranked them as category 6 offenses. Under Smonson, “vertical
proportionality is measured by the sentences that are available for the conduct at issue, not on what any individual defendant
actualy receives.”

See also State v. Decamp, 252 Or App 177, 285 P3d 1130 (2012) (per curiam), rev den, 353 Or 787 (2013).

State v. Goodenow, 251 Or App 139, 282 P3d 8 (2012). Defendant purchased a number of lottery tickets with a
stolen credit card, and ended up winning a $1 million prize. She pleaded no-contest to first-degree aggravated theft, first-
degree forgery, and cheating, in exchange for the dismissal of other charges. She waived her right to ajury trial on two
counts of criminal forfeiture (for the lottery proceeds) and was tried on stipulated facts; she agreed that the proceeds could
be forfeited under the Oregon forfeiture statutes, but argued that the forfeiture, which totaled more than $960,000, would
violate the Eighth Amendment’ s Excessive Fines Clause; she suggested that the court should order forfeiture of only
$10,843, the amount that remained of her first lottery-winnings installment after she paid off her $33,000 Visabill. The
court order all of it forfeited. Held: Affirmed. [1] “Oregon’s criminal forfeiture statutes do not limit the amount of property
that may be forfeited as the proceeds of prohibited conduct. They do not require courts to determine whether a forfeiture of
adefendant’s property is proportional to the defendant’s crime. ORS 131.585(1).” [2] The Excessive Fines Clause applies
to in personam forfeitures of the proceeds of crimes “even if, historically, the type of property to be forfeited has been
subject to civil in remforfeiture as ‘ guilty property.” In other words, it is the nature of the forfeiture, not the type of
property forfeited, that controls whether a forfeiture is subject to the Excessive Fines Clause.” [3] “In order to determine
whether aforfeiture violates the Excessive Fines Clause, a court must assess the gravity of the defendant’s crime and the
severity of the forfeiture and compare the two. |f the forfeitureis ‘grossly disproportional’ to the gravity of the defendant’s
crime, then it is unconstitutional. When ng the gravity of a defendant’s crime, courts consider both the general
characteristics of the crime and the specific characteristics of the defendant’s conduct. Regarding the general
characteristics, courts consider the type of crime, that is, whether it is a crime against a person or property, as well asthe
classification and potential sentences for the crime, which reflect the public’s view, as expressed through legidation, of the
gravity of the crime. Regarding the particular characteristics of the crime, courts consider the actual harm risked and caused
by the conduct, as well as any mitigating or aggravating circumstances, such as the defendant’s motive and criminal history.

When ng the severity of adefendant’s forfeiture, courts consider the amount of the forfeiture and the effect of the
forfeiture on the defendant.” Also, “whether a punishment is appropriate depends not only on the harm that the defendant
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risked and caused, but also on the gain that the defendant realized.” [4] Asageneral matter, separating a criminal defendant
from the proceeds of her crimesis an appropriate, not an excessive, punishment. It serves legitimate retributive and
deterrent purposes, and it takes from the defendant only that which she should not have received in the first place.
[5] “Because defendant’ s lottery winnings are the direct proceeds of her criminal conduct, the forfeiture of the winningsis
simply not that severe. It deprives defendant of a net gain from her crimes but does not inflict a net loss.”

Notes: [a] The Court of Appeals declined to consider defendant’s argument based on the “excessive fines’ clause
Art. 1, 8 16, because she had not raised that below as an aternative to her argument under the Eighth Amendment. [b] The
court noted that because neither party raised the issue, it “assumed, without deciding, that the Excessive Fines Clause ...
appliesto the states through the Fourteenth Amendment.”

State v. Hoover, 250 Or App 504, 280 P3d 1061, rev den, 352 Or 564 (2012). Defendant was charged with first-
degree unlawful sexual penetration by digitally penetrating the vagina of a child under the age of 12. The court found
defendant guilty and imposed the 300-month sentence mandated by ORS 137.700(2)(b)(F). Held: Affirmed. The court
summarily rejected defendant’s Rodriguez/Buck challenge to the 300-month sentence.

State v. Chase, 246 Or App 389, 265 P3d 94 (2011). Defendant was sentenced to presumptive probationary terms
on two felony convictions and a probationary sentence on a misdemeanor conviction for fourth-degree assault. He later
violated his probation, and the trial court revoked his probation and imposed concurrent 60-day sentences on the felony
convictions—the limit imposed by ORS 137.545(5)(b) (2009)—and a six-month jail term on the misdemeanor, which is
permitted by ORS 137.545(5)(a). Defendant appealed, contending that the six-month sanction violated the proportionality
clause, Art |, 8 16. Held: Affirmed. Because the 60-day limit in ORS 137.545(5)(b) applies only if the probationary term
was “presumptive,” defendant’s proportionality argument would have merit only if a greater, felony assault offense would
have resulted in a presumptive probationary sentence. Defendant did not establish that that would have been the case, so he
failed to establish that the revocation sanction the court imposed on his misdemeanor assault conviction was greater than
what he could have received if that underlying conviction had been afelony.

Note: Because afelony conviction carries a variety of adverse consequences and limitations that a misdemeanor
conviction does not, comparing an incarceration term imposed on afelony conviction versus one imposed on a lesser-
included misdemeanor is like comparing apples and oranges. The Court of Appeals simply assumed for purposes of this
case—but did not decide—that the “vertical proportionality” analysisunder Art I, § 16, may apply to probation-revocation
sanctions.

State v. Johnson, 244 Or App 574, 260 P3d 782 (2011). Defendant was a suspect in an unsuccessful armed
robbery at aretail storein which the robber wore a ski mask. Defendant was convicted of second-degree robbery, and the
court imposed the 70-month minimum sentence. On appeal, defendant also argued that his age, undiagnosed mental illness,
good behavior since being diagnosed, and lack of a criminal history rendered the 70-month sentence he received for second-
degree robbery was unconstitutionally cruel and unusual. Held: Affirmed. Applying State v. Rodriguez/Buck, 347 Or 46
(2009), the court found that a 70-month sentence for a person who robbed a victim at gunpoint would not shock the
conscience of reasonable people.

State v. Simonson, 243 Or App 535, 259 P3d 962 (2011), rev den, 353 Or 788 (2013). Defendant, who was 23
years old, had sex with girls who were 16 and 17 years of age, and was charged with five counts of second-degree sexual
abusein violation of ORS 163.425(1)(a). The state’ s theory was that the victims could not consent because they were under
18 year of age. ORS 163.315(1)(a); Sate v. Samper, 197 Or App 413 (2005). Defendant argued that Stamper was
wrongly decided. Defendant also argued that ranking his convictions as crime-seriousness 7 offenses violates the “ vertical
proportionality” principlein Art 1, § 16. Held: Reversed and remanded. [1] The Court of Appeals reaffirmed Stamper and
affirmed defendant’ s convictions. [2] But the crime-seriousness ranking of 7 violated “vertical proportionality” principles:
“Defendant’ s acts in committing sexual abuse in the second degree necessarily are |ess severe than the same acts would have
been if defendant’s victims had been younger [and he had been convicted instead of third-degree rape], but the potential
penalty for defendant’s actsis greater than the potential penalty for the same acts against younger victims. Such a scheme
does not comport with the standard set by Article |, section 16. Defendant’ s sentences must be vacated and the case
remanded for resentencing.”

State v. Wilson, 243 Or App 464, _ P3d __ (2011). Defendant was 19 years old and had lived with the family of
the victim, a4-year-old girl, for many years and was considered a member of the family. He was in a position of trust and
responsibility and often was a babysitter for the victim. He was convicted of first-degree sexual abuse for touching her
vaginal area with hisfingers and instructing her not to tell. At sentencing, he asserted that he had a “ diminished capacity”
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and asked for relief from the 75-month minimum sentence per Rodriguez/Buck. The sentencing court imposed the minimum
sentence, concluding that defendant’s conduct did not warrant an exception—including the victim’s age, the nature of the
touching, and his position of trust—and rejecting his excuse: “I don’t seethat I’ ve got any discretion here,” and “this just
doesn't fall under this very narrow exception so | guess I’ ve got no choice.” Held: Reversed and remanded. [1] Under
Rodriguez/Buck, “the trial court can take into account a defendant's mental capacity when determining whether a

Measure 11 sentence violates Article I, section 16.” “Characteristics of either the defendant or the victim, or both, may be
considered, and if the trial court believed otherwise, that was legal error.” [2] The court’s comments were too ambiguous to
alow affirmance: “First, to do so would be to presume that the court’s oral colloquy with defendant was intended to be a
definitive and carefully reasoned explanation for its decision. In fact, it more closely resembles the thinking out loud of a
judge struggling with atroubling and difficult decision that is not susceptible to (nor intended to be subjected to) the kind of
analysis that we apply to statutes or written judicial opinions. Second, there is no need for usto engage in an exercise that,
in the final analysis, would result only in an interpretation of ambiguous language, when we can remand the case for amore
authoritative disambiguation.”

State v. Wiese, 238 Or App 426, 241 P3d 1210 (2010), rev den 349 Or 655 (2011). Defendant was convicted of
two counts of first-degree sodomy, two counts of first-degree sexual abuse, and one count of first-degree rape, and was
sentenced to 300 months in prison under ORS 137.700. On appeal, defendant argued that his sentence was disproportionate
to the offenses and constituted cruel and unusual punishment under the state and federal constitutions. Held: Affirmed.
Defendant’ s sentence was not disproportionate to his offenses because (1) the severity of the penalty is congruent with the
gravity of the offense—his repeated sexual abuse of his 11-year-old stepdaughter for over a year—even though she did not
suffer serious physical injuries; (2) the court has previously rejected a comparison of the penalties for sexual abuse of
children and intentional murder; and (3) defendant had prior convictions for robbery and assault and his punishment for
those offenses did not deter him from engaging in criminal behavior.

State v. Alwinger, 231 Or App 11, 217 P3d 692 (2009), on recon, 236 Or App 240, 236 P3d 755 (2010). Under
Rodriguez/Buck, the 300-month sentence imposed pursuant to ORS 137.700(2)(b)(F) on defendant’s conviction for first-
degree sexual penetration did not violate Art |, § 16, or the Eighth Amendment even though defendant was afirst-time
offender and the crime did not result in physical injury.

State v. Baker, 233 Or App 536, 226 P3d 125 (2010). Defendant was convicted of five counts of second-degree
sexual abuse for having sex repeatedly with his teenaged daughter, and the court imposed sentences totaling 180 months.
Held: Affirmed. Those sentences do not violate Art |, § 16 (distinguishing Rodriguez/Buck.)

State v. Shaw, 233 Or App 427, 225 P3d 855 (2010). Defendant was convicted of first-degree rape of an 11-year-
old girl and the court imposed a sentence of 300 months and a lifetime term of post-prison supervision pursuant to
ORS 137.700(2)(b)(D). Held: Affirmed. That sentence does not violate Art |, § 16, or the Eighth Amendment.

State v. Pardee, 229 Or App 598, 215 P3d 870, rev den, 347 Or 349 (2009). Defendant was convicted of two
counts of first-degree rape, four counts of first-degree sodomy, two counts of first-degree unlawful sexual penetration, and
three counts of first-degree sexual abuse. He was sentenced to atotal of 400 monthsin prison and alifetime PPS pursuant to
ORS 137.700(2)(b)(D) to (F) and ORS 144.103(2), which require imposition of a 300-month sentence and lifetime term of
PPS for such convictions when the victim is under the age of 12. Defendant appealed contending that those statutes violate
Artl, 816. Held: Affirmed. The only issue presented on appeal is an as-applied proportionality challenge, and defendant’s
sentence is “not unconstitutionally disproportionate to his crimes’ under the standard set forth in State v. Wheeler, 343 Or
652 (2007). Defendant’s primary argument is that, because the penalty for intentional murder—300 months imprisonment
without mandatory lifetime PPS—is |ess severe than the penalty that he received for each of seven counts of which he was
convicted, the latter penalties are disproportionate. “But as Wheeler makes clear, the text and history of Art |, § 16,
establish that disproportionality is a measure of the relationship between a penalty and the offense, not the relationship
between penalty for one offense and the penalty for another.”

State v. Dobash, 210 Or App 145, 149 P3d 1235 (2006). Defendant contended that the 4-year probationary
sentence the court imposed on his conviction for second-degree theft is disproportionate punishment in violation of Art. I,
§ 16, because the presumptive sentence for first-degree theft would have been only a 2-year probationary term. Held:
Affirmed. Thereis no disproportionality because the maximum term for the greater offenseis 5 years, OAR 213-005-
0008(2). It isimmaterial that Blakely may require additional jury findings in order to impose that maximum term.
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State v. Meyrovich, 204 Or App 385, 129 P3d 729, rev den, 340 Or 673 (2006). Defendant, who had been
convicted nine times previously of sexual offenses, was found guilty of first-degree burglary and first-degree sexual abuse
for forcibly kissing the victim on her neck. The court imposed a life sentence on that conviction pursuant to
ORS 137.719(1). Held: Affirmed. [1] “[A] sentence violates the proportionality requirement of Article |, section 16, only
if it is so disproportionate to the offense as to shock the moral sense of al reasonable persons as to what is right and proper.

Further, ... determining sentences is alegidative function that should be subjected to an extremely deferential level of
judicia review.” [2] ORS 137.719(1) does not prescribe alife sentence based on the gravity of the offense but on “the fact
that the offender is a habitual sex criminal,” and “Oregon courts have long recognized the validity of statutes that provide
enhanced penalties based on the repetitive nature of the offense.” [3] The life sentence does not violate Art I, § 16, given
defendant’ s history of repeated sexual offenses and that “he never acknowledged culpability for his actions in the present
case.”

State v. Stickney, 195 Or App 155, 97 P3d 1205 (2004) (per curiam), rev den, 338 Or 17 (2005). Thetrial court
correctly overruled defendant’ s various constitutional objections to the mandatory DNA sampling ordered pursuant to
ORS 137.076 on his felony conviction for PCS.

State v. Kinkel, 184 Or App 277, 56 P3d 463, rev den, 335 Or 142 (2002). The sentencing court properly imposed
a 112-year series of consecutive sentences on defendant’s convictions on four counts of murder and 26 counts of attempted
murder. Based on the circumstances, and despite defendant’s youth and mental difficulties, that sentence did not violate
either Art |, 88 15 or 16.

State v. Koch, 169 Or App 223, 7 P3d 769 (2000). A 24-month departure sentence for a conviction for first-
degree forgery on crime-seriousness ranking of 3 was constitutionally disproportionate when compared with the 18-month
maximum departure sentence that could have been imposed the same conviction with a ranking of 4; remanded for
resentencing.

Statev. Thorp, 166 Or App 564, 2 P3d 903 (2000), rev dism'd 332 Or 559 (2001). Defendant, a 16-year-old
male, was convicted of two counts of second-degree rape for having consensual intercourse with a girl who is more than
3 yearsyounger than heis. The sentencing court ruled that the 75-month minimum sentence mandated by
ORS 137.707(4)(a)(K) is unconstitutionally disproportionate punishment and imposed a 35-month sentence instead.
Held: Reversed and remanded for entry of the minimum sentence. [1] A sentenceviolatesArt I, 8 16, only if itis“so
disproportionate to the offense as to shock the moral sense of all reasonable persons as to what is right and proper.”
[2] Whether the sentence is disproportionate under the Eighth Amendment requires consideration of “(a) the gravity of the
offense and the harshness of the penalty; (b) the sentences imposed on other criminals in the same jurisdiction; and (c) the
sentences imposed for commission of the same crime in other jurisdictions.” [3] Inlight of the historical treatment of this
offense and the punishments prescribed for similar offenses, the 75-month minimum sentence is not disproportionate.

State v. Mercado-Vasguez, 166 Or App 15, 998 P2d 743 (2000). Defendant, who was from Mexico, was
convicted of two counts of rape in the second degree, and the sentencing court ruled that the 75-month minimum sentence
violated Art I, 8 16, and imposed 16-month sentencesinstead. Held: None of the following factors cited by the sentencing
court rendered the minimum sentence unconstitutional: (&) “cultural considerations’ based on how such crimes are treated
in Mexico; (b) that the victim may have been sexually active or awilling participant; (c) that defendant was “naive’; (d) that
defendant might have received a lighter sentence under prior law; (€) that he cooperated with the police after the crime was
disclosed; and (f) that he will be deported as a result of these convictions.

State v. Bowman, 160 Or App 8, 980 P2d 164 (1999), rev den, 334 Or 655 (2002). Defendant, a 17-year-old
juvenile, was convicted of robbery in the second degree for robbing two young men at knifepoint at night. The sentencing
court refused to impose the 70-month minimum sentence and instead placed defendant on probation, and the state appeal ed.

While that appeal was pending, the court revoked defendant’ s probation and again refused to impose the minimum sentence
and imposed the 6-month sanction prescribed by the guidelines. The state also appealed from that judgment, and the two
appeals were consolidated on appeal. Held: The sentencing court erred by refusing to impose the 70-month minimum
sentence; that sentence is not unconstitutionally disproportionate punishment in violation of Art I, § 16, even though he was
only ajuvenile, had no prior criminal record, and the victim was not injured. “The conduct that defendant engaged in was
fraught with the potential for causing fear in the victims and promoting violence.”

State v. Méelillo, 160 Or App 332, 982 P2d 12, rev den, 329 Or 438 (1999). Defendant was convicted of robbery
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in the first degree, and the sentencing court refused to impose the 90-month minimum sentence and instead imposed the
38-month presumptive sentence. On the state’s petition, the Supreme Court issued a writ of mandamus directing the
sentencing court to resentence defendant under Measure 11. On remand, the court again refused to impose the minimum
sentence and reimposed the same sentence, and the state appealed. Held: Reversed. The 90-month minimum sentenceis
not unconstitutionally disproportionate punishment even though defendant was only 21 years old, has only minor prior
convictions, cooperated with the police, and was only the “wheelman” in the robbery. “He helped to commit a crime that
involved the use of agun and that was fraught with the potential for causing fear in the victim and promoting violence.”

State v. Silverman, 159 Or App 524, 977 P2d 486, rev den, 329 Or 528 (1999), cert den, 531 US 876 (2000).
Defendant was convicted on two counts of first-degree sexual abuse, the court refused to impose the Measure 11 minimum
terms and instead placed defendant on probation, and the state appealed. Held: Reversed and remanded. Even though it is
possible that defendant might profit from mental-health treatment, the 75-month minimum sentences are not
unconstitutionally disproportionate or cruel and unusual punishment in violation of Art I, § 16, or the Eighth Amendment.

Statev. McLain, 158 Or App 419, 974 P2d 727 (1999). On defendant’s conviction for murder, the sentencing
court imposed a sentence of “imprisonment for life” and a 25-year minimum term per ORS 163.115(5). The defendant
appealed, contending that the “life imprisonment” term violates Art 1, § 16. Held: The “life imprisonment” term vacated.
Although ORS 163.115(5)(a) currently mandates a sentence of life imprisonment, no statute allows the parole board to
parole a person convicted of murder based on a crime committed after November 1, 1989. Therefore, a“life imprisonment”
term effectively isa“true life” sentence because the board lacks authority to parole. That creates a proportionality problem
under Art |, § 16, because a person convicted of aggravated murder may be eligible for parole after serving a 30-year
minimum sentence.

State v. Davilla, 157 Or App 639, 972 P2d 902 (1998), rev den, 334 Or 76 (2002). Defendant was 16 yearsold in
August 1991, when he attempted to rape a woman and then murdered her. The sentencing court imposed a departure
sentence of 1,394 months on defendant’s murder conviction. Held: [1] The sentence violates ORS 161.620, which provides
that a remanded juvenile is not be sentenced to imprisonment for the duration of his life without the possibility of release. A
departure sentence of 116 yearsisin practical effect imprisonment for life without the possibility of release or parole.
[2] Under the statutes in existence when defendant committed his crimes, ajuvenile remanded to adult court cannot receive
amandatory minimum sentence or an indeterminate sentence for life. A determinate sentence under the guidelinesis not a
“mandatory minimum sentence” within the meaning of ORS 161.620. Therefore, the court on remand may impose a
determinate sentence under the guidelines. [3] Art I, § 16, imposes a ceiling on the sentence that the court can impose on
remand. Defendant cannot receive amore severe sentence for murder than he would for aggravated murder.

State v. Ferman-Velasco, 157 Or App 415, 971 P2d 897 (1998), aff'd 333 Or 422, 41 P3d 404 (2001).
ORS 137.700 does not violate the proportionality clause of Art I, § 16, even though the 75-month minimum sentences for
the class B felonies that defendant committed (second-degree rape and first-degree sexual abuse) are longer than the
presumptive sentences prescribed for some class A felonies, “ because the people rationally could believe that longer
sentences are warranted from crimes against persons.”

See also State v. McGhee, 157 Or App 598, 971 P2d 913 (1998) (same).

State v. Gee, 156 Or App 241, 965 P2d 462 (1998), on recons, 158 Or App 597, 976 P2d 80, rev den, 328 Or 594
(1999). Sentencing court erred in refusing to impose minimum sentence on defendant’s conviction for first-degree robbery.
The court’ s findings that defendant’s criminality “has largely been the product of episodic drug abuse and resultant mental
illness’ and that he “will respond to mental health and drug abuse treatment” does not render mandated 90-month term
unconstitutionally cruel and unusual in violation of Art |, § 16.

State v. Shoemaker, 155 Or App 416, 965 P2d 418, rev den, 328 Or 41 (1998). Defendant, age 17, robbed the
victim at knifepoint, he pleaded guilty to second-degree robbery, and the court imposed the 70-month minimum term.
Held: The sentence is not cruel and unusual punishment in violation of Art I, § 16.

State v. Rhodes, 149 Or App 118, 941 P2d 1072 (1997), rev den, 326 Or 389 (1998). Imposition of the 75-month
minimum sentence mandated by ORS 137.707(2)(p) on defendant’ s conviction for first-degree sexual abuse does not violate
Art 1, 88 15 and 16, even though defendant was only 15 years old and the victim was his younger sister, particularly in light
of hisadmission to repeated mol estations even after his mother told him to stop and evidence suggesting he committed more
serious offenses.
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State v. George, 146 Or App 449, 934 P2d 474 (1997): [1] Minimum sentence imposed per Measure 11 did not,
onitsface, violate Art I, 8 16. [2] Measure 11 does not violate Eighth Amendment.

Statev. Lawler, 144 Or App 456, 927 P2d 99 (1996), rev den, 326 Or 389 (1998): [1] With respect to ajuvenile
whois 15 to 17 years old and commits a Measure 11 offense, ORS 137.707 eliminates any juvenile-court discretion to
waive jurisdiction—the charges must be tried in adult court and the court must impose the mandated sentence;

[2] Measure 11 does not violate Art |, 8 15; [3] defendant’s challenge to Measure 11 based on claim that sentence for
murder violates “proportionate” clause Art |, 8 16, is not reviewable, because he was not convicted of murder.

See also State v. Spence, 145 Or App 496, 932 P2d 63 (1996), rev den, 325 Or 280 (1997); Statev. Keerins, 145
Or App 491, 932 P2d 65 (1996); State v. Parker, 145 Or App 35, 929 P2d 327 (1996), rev den, 324 Or 654 (1997); State v.
Jackson / Hoang, 145 Or App 27, 929 P2d 323 (1996), rev den, 326 Or 389 (1998).

State v. Rice, 114 Or App 101, 836 P2d 731 (in banc), rev den, 314 Or 574 (1992). Defendant pleaded guilty to 7
class A misdemeanor charges, the court imposed 7 consecutive 90-day jail terms, and defendant challenged the cumulative
sentence on the ground that it was unconstitutionally disproportionate in light of the fact that the presumptive sentence for
more serious felonies would have been less. Held: “Here, presented with a scheme under which the imposition of any
sentence on defendant’ s misdemeanor offensesis discretionary, and the imposition of a sentence of probation for lesser
felonies is mandatory, we hold that the existence of felony sentencing guidelines does not render disproportionate a
misdemeanant’ s sentence of incarceration.”

State v. Spinney, 109 Or App 573, 820 P2d 854 (1991), pet rev dism’'d 313 Or 75 (1992). The sentencing
guidelines do not violate Art |, 88 15 and 16.

7. Right to allocution, to be present

See Or Congt, Art 1, 8 11; ORS 137.030.
See also Part X111-B (“Entry of Amended or Correct Judgment”), below.

V.L.Y. v. Board of Parole, 338 Or 44, 106 P3d 145 (2005). [1] In determining that petitioner isa " predatory
sexual offender” for purpose of community notification, the board erred under ORS 181.585 in applying a procedure that
relied exclusively on arisk-assessment scale that is based solely on the petitioner’s past crimes and excluded consideration
of his current behavior and characteristics. [2] “[A]ny party facing such a designation, whatever the reasons for the
designation, must be accorded the basics of due process. Those basics, at a minimum, include notice and an opportunity to
be heard as to all factual questions at a meaningful time and in a meaningful manner. Because of the nature of the factual
inquiry assigned toiit ... , the board is not at liberty to substitute a purely documentary exercise for the hearing that any
person faced with such a designation is entitled to receive.”

State v. Ferman-Velasco, 333 Or 422, 41 P3d 404 (2001). Measure 11 does not violate the Eighth Amendment,
the right to allocution under the federal congtitution.

State v. Rogers, 330 Or 282, 4 P2d 1261 (2000). The right of alocutionin Art I, 8 11, includes the right to make
an unsworn statement to the sentencer. In acapital case, however, the sentencing court “ has the authority to exercise
reasonabl e discretion regarding allocution by a defendant to ensure that the trial is orderly and expeditious’ and that the
defendant’ s allocution does not include “irrelevant or prejudicial statements.” The right includes “the right to make any
statements relevant to existing sentencing and parole practices.” The court erred when it precluded defendant from making
statements regarding the possibility of consecutive sentences.

State ex rel. Huddleston v. Sawyer, 324 Or 597, 932 P2d 1145, cert den, 522 US 994 (1997): Measure 11 does
not violate theright to allocution in Art I, 8 11.

State v. Mayes, 234 Or App 707, 229 P3d 628 (2010). Defendant originally was sentenced in 1996 on convictions
for murder and assault; the judgment imposed a consecutive “ presumptive” sentence of 34 months on the assault conviction
using gridblock 8-C. 1n 2007, defendant filed a motion under ORS 138.083(1) to correct the judgment, asserting that the
murder convictions must merge and that the 34-month sentence violated the “shift to I” rule. The court entered an amended
judgment that merged the murder convictions and recited that the 34-month sentence actually was a departure based on
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gridblock 8-1. Held: Affirmed. [1] The record supported the court’s finding that the 34-month sentence as originally
imposed actually was a departure using gridblock 8-1. Thus, the amendment was proper as merely correcting a clerical
error; it was not a“resentencing” to which Blakely v. Washington might apply. [2] Because “the trial court did not make
any changes to defendant’ s sentences that involved disputed facts or the exercise of judicial discretion,” defendant did not
have a personal right to allocute.

State ex rel. Juv. Dept. v. Leach, 202 Or App 632, 123 P3d 347 (2005). Although a criminal defendant has aright
under Art |, 8 11, to be present at and speak at sentencing, that the right to be present and allocute “does not apply at the
dispositional phase of ajuvenile [delinquency] proceedings.”

State v. |som, 201 Or App 687, 120 P3d 912 (2005). Defendant was convicted of, inter alia, attempted aggravated
murder, and the court found her to be a dangerous offender and, at a resentencing hearing, imposed on that conviction,
pursuant to ORS 161.725(1) and 161.737(1), a 30-year indeterminate sentence, a 220-month minimum sentence, and a
36-month term of post-prison supervision. Held: The court erred in refusing to allow defendant to allocute; even though the
case was back before the court for resentencing to correct aclerical error, the defendant was entitled to be heard.

State v. Jacobs, 200 Or App 665, 118 P3d 290 (2005). [1] Defendant did not waive hisright to be present at
sentencing when, after the court orally imposed sentence, he requested a continuance to enable him to brief legal issues
related to that sentence. [2] Because the oral sentence was not executed in the interim by delivery of defendant to the
Department of Corrections, the court retained authority to modify that sentence. But the court erred when, after considering
the parties’ briefs, it entered awritten judgment that imposed a sentence that was more onerous than the oral sentence
without reconvening a hearing in court for that purpose.

Statev. Riley, 195 Or App 377, 97 P3d 1269 (2004), rev den, 340 Or 673 (2006). Pursuant to ORS 138.083(1),
and based on defendant’ s prior conviction for first-degree burglary, the sentencing court properly entered an amended
judgment to comply with ORS 137.635(3). Although the sentencing court erred by amending the judgment without specific
notice to defendant and outside his presence, the error is harmless because “the modification did not involve disputed facts
or the exercise of judicial discretion.”

Statev. Massie, 188 Or App 41, 69 P3d 1236 (2003). A defendant has aright to be personally at sentencing,
including at arestitution hearing. In order for restitution to be set in the defendant’ s absence, the defendant must have
waived his right to be present—the defendant’s mere absence at a scheduled hearing does not establish voluntary waiver.

State v. Parker, 145 Or App 35, 929 P2d 327 (1996), rev den, 324 Or 654 (1997): Measure 11 does not violate a
defendant’ srights, guaranteed by Art I, § 11, of allocution or to counsel at sentencing.
See also State v. George, 146 Or App 449, 934 P2d 474 (1997).

8. Equal-treatment objections
See Or Congt, Art I, § 20; US Const, Amend X1V.

State ex rel. Huddleston v. Sawyer, 324 Or 597, 932 P2d 1145, cert den, 522 US 994 (1997): [1] Measure 11
doesnot violate Art |, § 20. [2] Measure 11 does not violate the Equal Protection Clause.

State v. Abbey, 239 Or App 306, 245 P3d 152 (2010), rev den, 350 Or 423 (2011). Defendant was convicted of
DUII for athird time, for riding a bicycle while intoxicated. The sentencing court imposed a permanent driver’s license
revocation under ORS 809.235(1)(b). Held: Affirmed. [1] A defendant whose DUII conviction is based on operating a
bicycle while under the influence are not exempt from ORS 809.235 even though a driver’slicenseis not required to
operate abicycle. [2] Application of ORS 809.235 to defendant did not deny him equal privileges as an individua or asa
member of aclass under Art. I, § 20.

Statev. Terry, 214 Or App 56, 162 P3d 372 (2007). ORS 809.235(1)(b) does not violate Art I, § 20, by requiring
a permanent revocation of driving privileges upon athird conviction for DUl under ORS 813.010, despite defendant’s
contention that it discriminates unfairly on the basis of residence (by excluding residents of other states). “The statute
distinguishes on the basis of where the person committed the offense, not on the basis of where the person who committed
the offense resides.” Moreover, because defendant committed the offense on which the revocation is based, heis
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responsible for placing himself in the disadvantaged class.

State v. Alvey, 204 Or App 681, 131 P3d 765 (per curiam), rev den, 341 Or 366 (2006). Thetrial court dismissed
an indictment charging the felony offense of second-degree encouraging child sexua abuse under ORS 163.686 on the
ground that that charge is substantively indistinguishable from the misdemeanor-level third-degree version of the offense
under ORS 163.687; the court reasoned that that violates equal-protection principles by impermissibly conferring on the
district attorney unbridled discretion to charge the same conduct as either afelony or amisdemeanor. Held: Reversed and
remanded. Such a situation does not create an equal-protection problem.

Cunningham v. Thompson, 186 Or App 221, 62 P3d 823 (2003), mod on recons, 188 Or App 289, 71 P3d 110,
rev den, 337 Or 327 (2004). Trial counsel did not provide inadequate assistance by failing to challenge, on equal-protection
grounds, the district attorney’s decision to seek the death penalty, because the evidence established “that the county made its
charging and sentencing decisionsin petitioner’s case in amanner that was consi stent with a coherent, systematic policy
that, moreover, was not prompted by any impermissible discriminatory motive.”

State v. Acker, 175 Or App 145, 27 P3d 1071 (2001), rev den, 333 Or 260 (2002). Defendant, an adult, was
convicted of first-degree sexual abuse for fondling a 13-year-old girl, and he was sentenced to 75 months. He contended on
appeal that the trial court erred when it denied his motion to compel the state to allow him to plead guilty to attempted first-
degree sexual abuse, asserting that the district attorney unlawfully refused to allow him to plead to the lesser offense. Held:
Affirmed. [1] Neither ORS 135.405 nor Art |, § 20, requires the district attorney to offer adults the same opportunities for a
plea bargain that are offered to juveniles charged with the same offense. [2] The district attorney did not unconstitutionally
give controlling weight to the wishes of the victim in determining whether to offer a plea bargain to defendant. [3] The
district attorney has a systematic, coherent policy on plea bargains for Measure 11 offenses that was consistently applied to
defendant.

State v. George, 146 Or App 449, 934 P2d 474 (1997): Minimum sentence imposed per Measure 11 did not, on
itsface, violate Art I, § 20.

9. Victim’'srightsat sentencing
See Or Congt, Art |, 88 42-44; ORS 147.405, et seq.

State v. Barrett, 350 Or 390, 255 P3d 472 (2011). Defendant was charged with stalking, a class A misdemeanor,
and the victim (his estranged wife) invoked her right to be notified in advance of sentencing by completing the form
provided to her by the district attorney’s office. That office received that form on February 28, 2011—the same day that a
pretrial conference was scheduled. At that conference, the prosecutor engaged in plea negotiations with defendant, and he
ultimately pleaded guilty to a single charge of stalking and the trial court immediately sentenced him to probation. The
victim was not present at those proceedings because she had been advised by the advocate that nothing would happen at the
conference, and the prosecutor did not comply with ORS 147.510(2) by advising the court whether she had been advised of
the hearing and wished to participate. After learning what had happened in her absence, the victim filed a claim per
ORS 147.515, dleging aviolation of her state congtitutional rights to be notified of, and to be present and heard at, the
sentencing. The victim also moved the court to vacate defendant’ s sentence and hold a resentencing where she could be
present and heard. The state filed a separate motion proposing the same remedy. After a hearing, the trial court found that
the victim’ srights had been violated but neverthel ess denied relief, concluding that no source of law authorized it to order
resentencing as aremedy. Pursuant to ORS 147.537, the victim appealed from the trial court’s order to the Oregon
Supreme Court. Held: Reversed, “sentence is vacated,” and remanded for “resentencing.” [1] Although the usua ruleis
that the court will not consider a constitutional issue before resolving a potentially dispositive statutory issue, the
“procedural path to a statutory remedy is less clear [in this case], and we conclude that thisis an appropriate occasion in
which to address the victim's constitutional claims without also addressing or resolving whether the victim would be entitled
to the remedy she seeks as a result of the violation of her statutory rights.” [2] Defendant’s argument that the victim did not
establish aviolation of Art. I, § 42(1)(a), because she did not make a “ specific request” to participate before the sentencing
hearing has no merit in light of the trial court’s factual finding that she had, and that finding is supported by evidence that,
before the hearing, she verbally had made that request to the advocate and had completed and sent in the form, even though
it arrived later. [3] The remedies clause of Art. |, 8 42(3)(a) (“Every victim ... shall have remedy by due course of law for
violation of aright established in this section.”) authorizes the remedy of resentencing even though § 42(2) provides that
“[n]othing inthissection ... may ... be used to invalidate ... [a] conviction or adjudication[.]” That limitation does not
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preclude vacating afinal judgment to conduct a resentencing because, in context, the term “‘ conviction’ refers only to the
finding of guilt” and “adjudication” refers only to a delinquency adjudication. Thus, “defendant’ s sentencing was neither a
‘conviction’ nor an ‘adjudication.’” [4] Defendant’s claim that the victim had waived her right to a remedy by not
requesting it before attachment of jeopardy, as provided in ORS 147.533(1)(b)(C), has no merit because the victim’s request
falls within the exception in ORS 147.533(2)(a)—" Remedies that may be effectuated after the disposition of a criminal
proceeding.”—which “appears to be broad enough to include modifying the terms of a criminal judgment, including a
sentence.” [5] A resentencing would not violate the Double Jeopardy Clause in the Fifth Amendment. Relying on United
Satesv. DiFrancesco, 449 US 117 (1980), the court explained: “The imposition of the original sentence is not comparable
to an acquittal for double jeopardy purposes, and resentencing defendant with the possibility that his sentence may be
increased is not inconsistent with either the history of the policies of the Double Jeopardy Clause.” [6] The double-jeopardy
clausein Art. I, 8 12, would not bar resentencing, because Art. |, 8 42(2), expressly “supersedes any conflicting section” in
the state constitution.

n State v. Algeo, S060830 (on victim's petition for review under ORS 147.539). Did the sentencing court err when it
applied comparative-negligence principles under ORS 31.600 to apportion responsibility for the victim'’s injuries between
the victim and defendant, and then reducing the amount it ordered defendant to pay in restitution to the percentage of the
victim's economic damages attributed to defendant’s conduct?

Statev. Brand, 257 Or App 647, _ P3d __ (2013). Defendant was charged with a variety of drug and sexual
offensesinvolving minors. He pleaded guilty to two counts of DCS/minor (each count specifically named a different child),
the state dismissed all the other charges, and the court dispositionally departed from the presumptive prison sentence and
imposed probationary sentences. Later, defendant was back before the court on an allegation that he violated his probation
by consuming alcohol in asingle incident. The court revoked his probation, imposed the presumptive 27- and 29-month
prison sentences, and ordered him to serve them consecutively. Defendant objected, but the court overruled the objection,
noting simply, “They're two different minors; two different girls.” On appeal, defendant that OAR 213-012-0040(2)(b)
required the court to impose concurrent sentences because the revocation was based on only a single violation, and he also
cited Sate v. Sokes, 133 Or App 355 (1995), for that proposition. In response, the state argued that those authorities have
been trumped by Art. I, 8 44(1)(b), which provides, “No law shall limit a court’ s authority to sentence a criminal defendant
consecutively for crimes against different victims.” Held: Reversed and remanded. The court erred by imposing
consecutive sentences upon revocation. Although the convictions are based on crimes defendant committed against
different victims, OAR 213-012-0040(2)(b) required the court to order that the revocation sanctions are to be served
concurrently, because there was only one violation.

State v. Wagoner, 257 Or App 607, _ P3d __ (2013). Defendant pleaded guilty to identity theft. Although the
victim previously had submitted her restitution request for $800, the victim's advocate who received it failed to forward that
information to the prosecutor. When the prosecutor represented at sentencing that the victim had not provided restitution
information, the court did not award restitution. Several months later, the victim's request was found, and she filed a motion
under Art. |, 8 42(1)(d), asserting her right to restitution. The court granted that request and imposed restitution in a
supplemental judgment. On appeal, defendant asserts that, because the state did not investigate and present to the court the
nature and amount of restitution prior to the time of sentencing, the court had no authority to impose restitution. Held:
Affirmed. [1] Under Art. I, 8 42(1)(d), “avictimin acriminal prosecution has the right to receive prompt restitution from
the convicted criminal who caused the victim’'sloss or injury,” and the legislature may provide by law for effectuation of
that right. [2] Inlight of State v. Thompson, 257 Or App 336 (2013), “ORS 137.106 did not prevent the court from
imposing restitution in order to provide the victim a remedy by due course of law, after it was discovered that her
constitutional right to restitution was violated.”

State v. Thompson, 257 Or App 336, _ P3d __ (2013). Defendant crashed into a stop sign and street light pole
owned by the City of Monmouth, and he was charged with failing to perform the duties of adriver. He pleaded guilty and
agreed to pay regtitution. At sentencing, the court awarded $162 in restitution for damages to the stop sign, but denied the
prosecutor’s request for $1694.37 in restitution for the damaged light pole because “the prosecutor was late in presenting
that figure to the court.” Three months later the victim, the City of Monmouth, filed a claim that the trial court violated its
congtitutional right “to prompt restitution” under Art. 1, § 42(1)(d). Two months after that, the trial court held a hearing on
the claim and granted the victim its requested relief by amending the judgment to include the restitution requested for the
damaged light pole. Held: Affirmed. Thetrial court properly amended the judgment to include additional restitution as a
remedy for the violation of the victim’s right to prompt restitution. [1] The victim was not limited to seeking relief only in
the Supreme Court: Art. I, 8 42(3)(b), does not limit a crime victim’'s remedies for arights violation to a petition for writ of
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mandamus to the Supreme Court in a case that is not pending; rather, the Oregon Constitution “makes clear that the
legidature is authorized to create procedures for a crime victim to pursue remedies in addition [to mandamus],” which the
legidlature has done by enacting ORS 147.515. [2] Thevictim'sfailureto fileits claimin the trial court within time
specified in ORS 147.515 was not ajurisdictional defect: “the time window of ORS 147.515, when read in context of the
victims' rights scheme as a whole, does not operate as arestriction on the trial court’s jurisdictional authority to hear a
victim’'suntimely claim.” Consequently, “we decline to address the merits of defendant’ s unpreserved argument that the
city’sclaimwas untimely.” [3] The 90-day limit in ORS 137.106(1) (2011), “by its plain language, does not constrain the
timeinwhich atrial court may resentence a defendant as a means of remedying a violation of avictim’s constitutional
rights.”

10. Other constitutional issues

State v. Speedis, 350 Or 424, 256 P3d 1061 (2011). Defendant was charged with first-degree burglary and second-
degree assault, and the state specially alleged per ORS 136.765 four sentence-enhancement factors, none of which islisted
in OAR 213-008-0002(1)(b) (i.e., each is a“nonenumerated factor”): (1) defendant was on supervision when he committed
the crimes, (2) previous sanctions have failed to deter him from committing crimes, (3) he committed the crimes while on
rel ease status while charges were pending, and (4) he had demonstrated a disregard of laws making successful probation
unlikely. Thejury found him guilty on the charges and found that the state had proved each of the factors. The sentencing
court departed upward on both convictions based on each factor separately, and it imposed concurrent 72-month sentences.
On appeal, defendant did not challenge the jury’s findings or the court’s ruling that those findings constituted substantial
and compelling reasons; he argued only that use of honenumerated factors violated the constitution. Held: Affirmed.

Separ ation-of -power s challenge. [1] Although the Criminal Justice Commission “adopted the sentencing
guidelines asrules, the legidature later enacted the sentencing guidelines as statutes.” [2] Use of non-enumerated factors
does not violate separation-of-powers principlesin Art 11, 8 1. [3] "Historically, prosecutors identified and submitted the
facts at a sentencing hearing that the trial courts then considered in deciding whether the seriousness of the offense and the
character of the offender warranted a greater or lesser sentence within the range permitted by sentencing statutes. A
prosecutor’s ability to identify the aggravating factors that may result in an enhanced sentenceis consistent with that
historical alocation of authority.” [4] “Under Blakely, a presumptive sentence is a maximum sentence for purposes of the
Sixth and Fourteenth Amendment. A presumptive sentence, however, is not a maximum sentence for the purposes of state
law; that is, for the purposes of analyzing defendant’ s state constitutional separation-of-powers argument, a presumptive
sentence does not set the outer boundary beyond which atrial court may not go.” [5] “Not only does a presumptive
sentence not define the outer boundaries of atrial court’ s sentencing authority, as defendant’ s argument assumes, but the
sentencing guidelines expresdly authorize trial courts to decide whether nonenumerated aggravating and mitigating factors
warrant imposing a greater or alesser sentence than a presumptive sentence. Inimposing a departure sentence based on
nonenumerated aggravating factors, atrial court is not acting beyond the bounds of its sentencing authority. ... Rather, itis
acting within the limits that the legislature has set.”

Vagueness challenge. [6] Under Art |, § 20, “‘fair notice’ isnot an aspect of vagueness analysis.” So, “in
deciding defendant’ s state constitutional vagueness claim in this case, we consider only whether the sentencing guidelines
provide an ascertainable standard that guided the prosecutor in identifying which nonenumerated factors warranted
imposition of a departure sentence.” [7] “Not only is the presumptive sentence a product of the seriousness of the offense
and the offender’s criminal history (one indicator of an offender’s character), but the enumerated aggravating and mitigating
factors are further specifications of those two criteria. It follows, we think, that those same criteria provide guidance for
prosecutors and courts in determining which nonenumerated aggravating or mitigating factors will warrant a departure
sentence.” “The discretion that the sentencing guidelines give prosecutors to identify and courts to determine
nonenumerated aggravating factors is neither standardless nor unfettered. That aspect of the sentencing guidelinesis not
vague in violation of” Art |, 88 20 and 21. [8] Under the Due Process Clause, “a criminal statute will be unconstitutionally
vague if it failsto provide ‘fair warning’ of the acts that will expose a person to criminal penalties.” But evenif an
‘otherwise uncertain statute,’” standing alone, would fail to provide constitutionally adequate notice of the acts that expose a
person to criminal liability, the statute will satisfy due processif aprior judicial decision hasfairly disclosed the charged
conduct to be within the statute’s scope.” [9] The Court of Appeals had identified each of the four nonenumerated
aggravating factors at issue in this case as permissible grounds for imposing an enhanced sentence under the sentencing
guidelines before defendant committed his crimes. Consequently, “[e]ven if the sentencing guidelines, standing alone,
would not provide sufficient notice that those factors would justify an enhanced sentence, those appellate decisions did and,
in doing so, satisfied due process. If those cases provided sufficient notice to defendants under the Due Process Clause, we
think that they also provided sufficient guidance to prosecutors in identifying those aggravating factors that would support
the imposition of an enhanced sentence.”
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Note: It isnot clear how the court would rule on a vagueness challenge to a nonenumerated factor that has not
previously been specifically approved by an appellate court.

State v. Partain, 349 Or 10, 239 P3d 232 (2010). Defendant was convicted of 12 sex crimes and sentenced to
420 monthsin prison. On appeal, the parties stipulated to a motion vacating four of the sentences and remanding the entire
case to thetrial court for resentencing. On remand, the trial court restructured the remaining sentencesin away that resulted
in an overall prison term of 600 months. Defendant appealed, arguing that, in imposing a harsher sentence on remand than
that imposed in the original proceeding, the trial court had violated the rule of “procedural fairness’ announced in State v.
Turner, 247 Or 301 (1967). Held: Reversed and remanded. The Supreme Court overruled Turner, and ruled that atrial
court lawfully may impose a harsher sentence on a criminal defendant after aretrial or remand, aslong as: (1) the court
makes a record on the reasons for the harsher sentence; (2) the reasons are based upon identified facts of which the original
trial court was unaware; and (3) the reasons are sufficient to dispel any reason to believe the harsher sentence was imposed
to punish the defendant for his or her successful appeal. Absent such facts and reasons, an unexplained or inadequately
explained increased sentence will be presumed to be based on vindictive motives and will be reversed.

State v. Sanders, 343 Or 35, 163 P3d 607 (2007). The requirement in ORS 137.076 that a person convicted of a
felony must submit to a blood or buccal sample does not violate Art I, 8 9, or the Fourth Amendment.

See also Statev. Brown, 212 Or App 164, 157 P3d 301, rev den, 343 Or 223 (2007). ORS 137.076, which
requires a DNA sampling for persons convicted of afelony or some misdemeanors, does not violate Art I, § 9, or the Fourth
Amendment.

State v. Upton, 339 Or 673, 125 P3d 713 (2005). Theindictment specially alleged aggravating factors for an
upward departure, defendant demurred on the ground that the court had no authority to submit those factorsto the jury, and
thetrial court overruled the demurrer but ruled that it could not submit those factor to the jury, and the state petitioned for a
writ of mandamus. While the case was pending before the Supreme Court, the legislature enacted Senate Bill 528 (2005).
Held: Writ issued. [1] Given that Blakely essentially makes an aggravating fact a new “material element” of the underlying
offense, it does not violate the Due Process Clause for the state to prove such afact to the jury unless the defendant agrees
to some other procedure. [2] SB 528 was not enacted in violation of the “single subject” clause in Art 1V, § 20, or the “full
text” clause of Art IV, § 22, because it did not amend any statutes that were not listed in the title. [3] SB 528 does not
violate the Due Process Clause by prescribing a“one-sided” rule within the meaning of Wardius v. Oregon, because
permitting submission of only aggravating facts to the jury does not provide any advantage to the state.

State v. Heilman, 339 Or 661, 125 P3d 728 (2005). Defendant waived jury without qualification and the trial
court found him guilty of multiple felonies, rejecting his insanity defense. At sentencing, the state sought a dangerous-
offender sentence under ORS 161.725, and defendant objected based on Apprendi. The court overruled that objection and,
applying a standard of proof beyond a reasonable doubt, found him to be a dangerous offender and imposed a 20-year
sentence. Held: Affirmed. “The indictment clause of the Fifth Amendment appliesto only federal prosecutions, because
the Fourteenth Amendment does not require that it apply to the states.” Because there is no requirement that the indictment
must set forth al possible penalties for the offense, the state was not required to give notice prior to trial that it would seek a
dangerous-offender sentence. “We think that this is a matter for cautious legal advice.”

State ex rel. Caleb v. Beesley, 326 Or 83, 949 P2d 724 (1997). Ballot Measure 11 (1994), as amended by the
1995 legidature, does not violate: (1) the one-subject provisions of Art 1V, 88 1(2)(d) and 20; (2) the prohibition against
cruel and unusual punishmentsin Art |, § 16; (3) the separation-of-powers clause of Art I11, § 1; or (4) the reformation
clause of former Art 1, § 15.

State ex rel. Huddleston v. Sawyer, 324 Or 597, 932 P2d 1145, cert den, 522 US 994 (1997): [1] Measure 11
does not violate Art |, 88 11 (allocution), 15 (reformation), or 20 (equal privileges), or Art 111, § 1 (separation of powers), of
the Oregon Congtitution. [2] Defendant’s claim that Measure 11 violates the Guarantee Clause (U.S. Const, Art 1V, 8 4) is
not reviewable. [3] Measure 11 does not violate the Equal Protection Clause. [4] The sentencing court erred as a matter of
law by refusing to impose the minimum sentence mandated by Measure 11.

State v. Donahue, 243 Or App 520, _ P3d __ (2011). Defendant pleaded no contest to one count of prostitution
that she committed on 82™ Street in Portland. The court imposed an 18-month probationary term and required, as a special
condition of probation, that she not to enter a certain “high vice” areain Portland around 82™ and Sandy unless she was
passing through it in acar or public transportation. On appeal, defendant argued that the condition was not reasonably
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related to the crime of conviction, was overbroad, and unconstitutionally infringed her freedom of association. Held:
Affirmed. The condition at issue was proper because she had committed the crimein that area and it was “ reasonably
related to the protection of the public or her reformation, or both.” The fact that the probation condition could have been
more narrowly tailored does not necessarily establish that the condition was overbroad or an unconstitutional infringement
of her freedom of association. Defendant “makes no argument that she suffers any particular harm as aresult of having to
shop elsewhere.” Further, under ORS 137.540(2)(a), “a probation condition can include much greater intrusions upon a
defendant’ s freedom of association than those imposed on defendant in this case.”

State v. Myers, 218 Or App 635, 180 P3d 759, rev den, 344 Or 671 (2008). The “truelife’ option for aggravated
murder under ORS 163.105 does not violate Art |, § 40, which provides that the sentence for aggravated murder shall be
death or “life imprisonment with minimum sentence as provided by law.”

State v. Gonzalez, 212 Or App 1, 157 P3d 266 (2007). A probation-revocation hearing isnot a“criminal
prosecution” within the meaning of the Sixth Amendment. Consequently, the rule in Crawford v. Washington “does not
preclude the admission of hearsay testimony in the absence of an opportunity to cross-examine the declarant.”

Note: The court did not address defendant’ s alternative argument under the Due Process Clause.

State v. Mendez, 211 Or App 311, 155 P3d 54 (2007). The jury found defendant guilty of first-degree criminal
mischief, ORS 164.365, but found that the state failed to prove the offense-subcategory allegation the damage was more
than $1,000, which would have elevated the conviction to a category 3 offense. The sentencing court imposed $1,666 in
restitution. Held: Affirmed. [1] Art VII (Am), § 3, appliesto criminal actions. [2] The amount of restitution is to be
determined by the sentencing court under a“ preponderance of the evidence” standard. [3] The court’s finding was not
inconsistent with the jury’s verdict because the court “independently determined the amount of damage applying a different
standard of proof” (i.e., only to a preponderance) in assessing restitution. “Just as a single trier of fact could, upon different
standards of proof, render different findings of the same fact without any inconsistency, the same istrue of different triers of
fact apply different standards of proof.”

Roy v. Palmateer, 205 Or App 1, 132 P3d 56 (2006). Although ORS 163.105(3) (1983) authorizes the parole
board to determine whether an inmate sentenced to life imprisonment on a conviction for aggravated murder is “likely to be
rehabilitated within a reasonable period of time,” such a determination does not entitle to immediate release on parole.
Denial of release does not violate Art I, §§ 13, 15, 16, or the 8" or 14™ Amendments.

Statev. Norris, 188 Or App 318, 72 P3d 103, rev den, 336 Or 126 (2003). [1] Defendant’s constitutionally based
challenge to the validity of the amendments to the sentencing guidelines since 1989 is not time-barred. [2] The bills by
which the legidature approved amendments to the sentencing guidelines were not invalid on the ground that they did not
comply with Art 1V, 8 22, which requires amendmentsto “acts’ to be “published at full length,” because that requirement
applies only to amendments to acts, and the legislature’s approval of administrative rules per ORS 137.667 is not an
amendment to an “act.”

State v. Shoemaker, 155 Or App 416, 965 P2d 418, rev den, 328 Or 41 (1998). Defendant, age 17, robbed the
victim at knifepoint, he pleaded guilty to second-degree robbery, and the court imposed the 70-month minimum term. Held:
The court rejected defendant’ s argument that Ballot Measure 11 “violates [defendant’ s] federal guarantee of due process,
because it fails to provide for mitigation, and violates his voting rights, because it requires him to be sentenced as an adult
without giving him the right to vote as an adult.”

State v. Skelton, 153 Or App 580, 957 P2d 585, rev den, 327 Or 448 (1998). The Court of Appeals rejected
defendant’ s various facial constitutional challenges to Measure 11.

See also Statev. Mills, 153 Or App 611, 958 P2d 896 (1998), rev den, 328 Or 275 (1999) (rejecting various facial
congtitutional challenges to Measure 11); State v. Dubois, 152 Or App 515, 954 P2d 1264 (1998); State v. Clanton, 152
Or App 705, 955 P2d 312 (1998).

State v. Jackson/Hoang, 145 Or App 27, 929 P2d 323 (1996), rev den, 326 Or 389 (1998): [1] Measure 11 does
not violate single-subject limitation in Art 1V, 8 1(2)(d); [2] Measure 11 does not violate separation-of-powers principlesin
Artlll, 8 1.

See also State v. George, 146 Or App 449, 934 P2d 474 (1997) (same as[2]); State v. Spence, 145 Or App 496,
932 P2d 63 (1996), rev den, 325 Or 280 (1997) (same as[2]); State v. Keerins, 145 Or App 491, 932 P2d 65 (1996) (same
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as[2)).

Statev. Ysasaga, 146 Or App 74, 932 P2d 1182 (1997). A defendant cannot challenge the validity of Measure 11
by way of ademurrer based on ORS 135.630(4), because the indictment states a prosecutabl e offense regardl ess whether
Measure 11 is constitutional .

Statev. Lawler, 144 Or App 456, 927 P2d 99 (1996), rev den, 326 Or 389 (1998). Measure 11 does not violate
single-subject limitationin Art 1V, 8 1(2)(d).
See also State v. Jackson / Hoang, 145 Or App 27, 929 P2d 323 (1996), rev den, 326 Or 389 (1998).

State v. Spinney, 109 Or App 573, 820 P2d 854 (1991), pet rev dism'd 313 Or 75 (1992). The sentencing
guidelines do not violate Art 111, § 1, of the Oregon Constitution.

[11. INTERPRETATIVE AIDS
See ORS 137.656; OAR 213-002-0001.

State v. Speedis, 350 Or 424, 256 P3d 1061 (2011). Although the Criminal Justice Commission “adopted the
sentencing guidelines as rules, the legidature later enacted the sentencing guidelines as statutes.”

State v. Dilts, 337 Or 645, 103 P3d 95 (2005). Although the Oregon Criminal Justice Council created the
sentencing guidelines as administrative rules, the legislature approved them in 1989, and they have the authority of statutory
law.

State v. Bucholz, 317 Or 309, 855 P2d 1100 (1993). A rule interpretation issued by council staff after the rule at
issue was approved by the legidature is not determinative of legidative intent.

Kowalski v. Board of Parole, 194 Or App 156, 93 P3d 831 (2004), rev den, 338 Or 16 (2005). The commentary
to the sentencing guidelines is not dispositive with respect to the meaning of a particular rule.

Statev. Little, 116 Or App 322, 842 P2d 414 (1992). The sentencing guidelines mandate imposition of aterm of
post-prison supervision for all prison sentences; one of the basic principles underlying the guidelinesis that offenders
released from prison will be under post-prison supervision for a period of time.

Statev. Seals, 113 Or App 700, 833 P2d 1344 (1992). One of the principal policies underlying the guidelinesis
“to punish offenders within the limits of correctional resources.”
See also State v. Johnson, 125 Or App 655, 866 P2d 1245 (1993) (same).

State v. Kennedy, 113 Or App 134, 831 P2d 712 (1992): Although cases decided under the Washington
sentencing guidelines “ provide guidance in some instances,” they are not persuasive authority when therule at issueis not
similar to an Washington rule.

State v. Guthrie, 112 Or App 102, 828 P2d 462 (1992): One of the principal policies underlying the guidelines“is
that ranking crime seriousness provides protection from personal assault for individuals.”

Statev. Moeller, 105 Or App 434, 806 P2d 130, pet rev dism’'d 312 Or 76 (1991) (per curiam): “The commentary
does not have, or purport to have, authoritative status.”

See also State v. Anderson, 111 Or App 294, 826 P2d 66 (1992) (rejecting commentary’s interpretation of rule);
State v. Dotter, 114 Or App 1, 833 P2d 1369 (1992) (same); State v. Golden, 112 Or App 302, 829 P2d 88 (1992) (“The
commentary does not have authoritative status.”); State v. Holliday, 110 Or App 426, 824 P2d 1148, rev den, 313 Or 211
(1992) (“The commentary is not controlling.”)

But see Statev. Seals, 113 Or App 700, 831 P2d 712 (1992) (“Although commentary is not authoritative, [itis
persuasive where] it accurately reflects the legidative intent.”).
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V. CRIME-SERIOUSNESS RANKING
A. CHALLENGESTO VALIDITY OF OFFENSE-SUBCATEGORY FACTORS

State v. Perez, 119 Or App 436, 851 P2d 617, rev den, 317 Or 272 (1993). It did not violate defendant’ s rights
under the ex post facto clauses to apply the “commercial drug offense” offense-subcategory factor defined in ORS 475.900
to hisfelony drug offenses, even though defendant committed his crimes prior to the effective date of the statute (and while
the “scheme or network” rule was in force), because the statute “did not create a greater crime or enhance the penalty.”
Although the “scheme or network” rule in force when defendant committed his crimes later was declared unconstitutionally
vague, that does not preclude the later-enacted but superseding statute from applying to his crimes.

See also State v. Bojorques-Quinonez, 121 Or App 179, 854 P2d 498 (1993) (same).

State v. Guthrie, 112 Or App 102, 828 P2d 462 (1992). [1] Constitutional vagueness principles apply to offense-
subcategory factors. [2] Rejecting constitutional vagueness challenge to the “victim did not substantially contribute”
offense-subcategory factor applicable to first-degree assault.

State v. Moeller, 105 Or App 434, 806 P2d 130, rev dism'd, 312 Or 76 (1991) (per curiam). [1] It is permissible
to challenge the facial constitutionality of an offense-subcategory factor by a pretrial demurrer. [2] The “scheme or
network” factor is unconstitutionally vague and is not capable of a narrowing construction.

B. PLEADING AND PROOF OF OFFENSE-SUBCATEGORY FACTORS

See Or Congt., Art 1, § 11, Art VII (Am), 8 5; US Const., Amends V, VI; ORS 132.557; ORS 135.711;
ORS 475.900(4).

See also Part 11-B(1) (“Right to jury, Apprendi issues’) and Part 11-B(2) (“Right to notice: alleging facts related to
sentence”), above.

State v. Rutley, 343 Or 368, 171 P3d 361 (2007). [1] The statute that defines the crime of DCS within 1,000 feet
of aschool is outside of the criminal code, and thus, under ORS 161.105(1)(b), does not require a culpable mental state
because it “clearly indicates alegidative intent to dispense with any culpable mental state requirement for the offense or for
any material element thereof.” [2] The allegation that defendant committed the crime “knowingly” did not require the state
to prove defendant’ s knowledge with regard to distance. At best, that allegation was ambiguous as to whether the culpable
mental state was intended to apply only to the delivery or to every circumstance in the charge. “Our disposition of the issue
should not be read as accepting the Court of Appeals proposition that the state may be bound by the words of an indictment
to prove a particular mental state respecting an offense, even if the legislature did not intend to require such proof.”

Statev. Lark, 316 Or 317, 851 P2d 1114 (1993): [1] “When [an offense-subcategory] factor describes conduct of
the offender—such as, ‘the offender caused or threatened to cause serious physical injury to the victim’ —then the
subcategory based on that factor appliesto adefendant only if the defendant personally engaged in the described conduct.
In contrast, when a factor describes a circumstance attendant on, or resulting from, the commission of the offense—such as,
‘the offense was committed in an occupied dwelling’—then the subcategory based on that factor applies to a defendant
whenever that circumstance attends, or results from, the commission of the offense, whether or not the defendant personally
caused the circumstance.” [2] Sentencing court correctly ranked defendant’s burglary conviction as category 8 offense
based on fact that dwelling was occupied, even though defendant did not personally enter the dwelling.

Statev. Flanigan, 316 Or 329, 851 P2d 1120 (1993): Even though victim was assaulted during burglary,
sentencing court correctly ranked burglary conviction as category 7 offense, because jury found by specia verdict that
defendant did not personally cause or threaten to cause physical injury to the victim (it found that he merely aided and
abetted his codefendant’ s assault on the victim).

Statev. Ferrell, 315 Or 213, 843 P2d 939 (1992): “The only function of the [offense-subcategory] allegation in
[an] indictment is to move up the underlying [crime] on the ‘ crime-seriousness’ scale for sentencing purposes. Although the
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state is required to plead specially in the indictment any offense-subcategory fact on which it seeksto rely to enhance an
offense for sentencing purposes, such an alegation is required in addition to the allegations of the elements of the
underlying offense.”

State v. Williams, 237 Or App 377, 240 P3d 731 (2010), rev den, 350 Or 131 (2011). Defendant was charged
with first-degree assault; the indictment did not allege any subcategory fact, which ORS 132.557 requires must be pleaded
in the indictment. The prosecutor later moved to amend the indictment to allege the subcategory fact that the victim did not
precipitate the assault (which elevated the offense from a category 9 to a category 10 offense). The trial court granted the
motion and instructed the jury on the subcategory fact. Based on the jury’s affirmative verdict, the court sentenced
defendant based on the category 10 ranking. On appeal, defendant argued that the amendment violated Art VIl (Am), § 5.
Held: Affirmed. [1] The grand jury’sjurisdictional function does not include finding facts that pertain only to sentencing.
Consequently, an amendment to an indictment that adds only a subcategory fact does not impermissibly circumvent the
constitutional function of the grand jury. [2] Because the grand jury is not required to find a subcategory fact, it is, for
purposes of the indictment a matter of “form,” not “substance” (overruling State v. Paetehr, 169 Or App 157 (2000), on that
point). [3] Although the state did not plead the subcategory fact in the indictment as required by ORS 132.557, Art V1
(Am), 8§ 5(6), authorized the prosecutor to amend the indictment to allege the subcategory fact without resubmitting the
indictment to the grand jury.

State v. Parker, 231 Or App 445, 220 P3d 110 (2009), rev den, 348 Or 281 (2010). [1] In prosecution for first-
degree burglary, defendant did not preserve his challenge to the sufficiency of the evidence to prove the offense-subcategory
factor that he attempted to cause physical injury, because he did not specifically raise that issue in his motion for judgment
of acquittal. [2] In any event, the evidence was sufficient to support prove that allegation.

State v. Lupercio-Quezada, 224 Or App 515, 198 P3d 973 (2008). Defendant was convicted by ajury of drug
offenses accompanied by “commercial drug offense” subcategory factors. The charges were based on the defendant’s
participation in a controlled buy of drugs by aninformant. After the informant made two more buys near the apartment
complex, the officers searched apartment F at the complex. Nothing in the record indicated how the officers’ attention
became focused on apt. F, or how the search came about; however, the state offered evidence that drug-packaging materias
were found in the apartment. The defendant moved for ajudgment of acquittal on the CDO factors (which were based in
part on the packaging materials), arguing that nothing tied him to the apartment. Thetrial court denied the motion, and
defendant was convicted. Held: Reversed. No evidence tied the defendant to the materials found in the apartment;
insufficient evidence of one of CDO factors.

Statev. Travalini, 215 Or App 226, 168 P3d 1159 (2007), rev den, 344 Or 110 (2008). The state did not haveto
prove amental state as to the offense-subcategory factor alleging that the arson “represented a threat of serious physical
injury.” An offense subcategory fact is not an “element” of the substantive offense. Thus, ORS 161.095(2) and 161.115(1),
which provide that a crime requires a culpable mental state with regard to any element “that necessarily requires a culpable
mental state,” do not require proof of a culpable mental state as to offense-subcategory facts.

State v. Conklin/BettsLand, 214 Or App 80, 162 P3d 364, mod on recons, 215 Or App 293, 168 P3d 1158
(2007). Thetrial court erred in denying defendant’ s motion for judgment of acquittal on the “within 1000 feet of a school”
element of the defendants’ DCS charges. Although the park in which defendants committed their DCS offenses is posted
with signs stating that a school is within 1000 feet, an officer testified that “ Sonshine School” isin a church within 1000 feet
of the location of the delivery, and he testified that “1 know it's a school primarily attended by minors,” no evidence was
presented from which the jurors would find that the school is“an elementary, secondary, or career school” within the scope
of ORS 475.999(1) (2003).

See also State v. Clelland, 214 Or App 151, 162 P3d 1081 (2007) (same).

State v. Rodriguez-Barrera, 213 Or App 56, 159 P3d 1201, rev den, 343 Or 224 (2007). The police stopped
defendant’ s vehicle as he drove within 1000 feet of a school, and a search discovered methamphetamine packaged for sale.
Held: Defendant correctly was found guilty of DCS within 1000 feet of a school, ORS 475.904(1). The state did not have
to prove in addition that he intended an actual delivery within that school zone.

State v. Mendez, 211 Or App 311, 155 P3d 54 (2007). The jury found defendant guilty of first-degree criminal
mischief, ORS 164.365, but found that the state failed to prove the offense-subcategory allegation the damage was more
than $1,000, which would have elevated the conviction to a category 3 offense. The sentencing court imposed $1,666 in
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restitution. Held: Affirmed. The court’s finding of amount of loss in support of the restitution order was not an improper
“reexamination” of afact found by the jury. The court correctly ranked the conviction as only a category 2 offense based on
the jury’ s verdict, and its restitution finding was not inconsistent with that verdict, because the court “independently
determined the amount of damage applying a different standard of proof” in assessing restitution.

State v. Muniz, 204 Or App 469, 130 P3d 789 (2006). Thetrial court correctly rejected defendant’s claim that he
could not be found guilty of first-degree criminal mischief based on the allegation in that count that “the value of the
property damaged or destroyed was $1,000 or more.” Defendant argued that that fact was alleged only as an offense-
subcategory factor under OAR 213-018-0050 and hence could not also establish the “exceeding $750” in damages el ement
in ORS 164.365(1)(a)(A).

State v. Nelson, 201 Or App 715, 120 P3d 538 (2005) (per curiam), rev den, 340 Or 34 (2006). The sentencing
court erred in ranking defendant’s conviction for assault in the first degree as a category 10 offense, because the indictment
did not allege the offense-subcategory factor that the victim did not precipitate the assaullt.

State v. Slovik, 188 Or App 263, 71 P3d 159 (2003). Under ORS 475.996 (1997), the phrase “a mixture or
substance containing a detectable amount of methamphetaming” refers only to a marketable mixture or substance. The
sentencing court erred in ranking defendant’s MCS and DCS convictions as category 8 offenses pursuant to the “substantial
quantity” because the jar of processing liquid containing meth was poisonous, and not marketable, in that form.

Note: This case was overruled by enactment of ORS 475.900(5).

Statev. Early, 180 Or App 342, 43 P3d 439, rev den, 334 Or 260 (2002). [1] “Under Apprendi v. New Jersey, any
fact, other than the fact of a prior conviction, that elevates an offense from one level to a higher level carrying a greater
statutory maximum penalty must be pleaded in the charging instrument and must be proved to the trier of fact. We therefore
agree with the parties that Apprendi requires a defendant charged with felony DWSR to be placed on notice through the
charging instrument that the state intends to prove the existence of an aggravating or enhancing factor that elevates ordinary
DWSR (aviolation) to felony DWSR, and that the state must then present proof of that factor to ajury.” [2] The allegation
in the indictment that defendant drove “feloniously” while revoked, “especially when coupled with the statutory citation in
the caption, put defendant on notice that he was charged with the felony crime, as aggravated or enhanced by proof of one
or more of the factors enumerated in ORS 811.182(3). ... But which of the several specific circumstances listed in the
statute is not itself amaterial element of the crime. Accordingly, the failure to allege the circumstance that gave rise to the
suspension does not mean that the indictment failed to state a crime.”

Statev. Moore, 172 Or App 371, 19 P3d 911, rev den, 332 Or 250 (2001). Defendant argued that the sentencing
court erred when it imposed enhanced sentences for his convictions as “commercia drug offenses.” Held: Affirmed. The
state was required to present sufficient evidence that at least three subcategory factors in ORS 475.992(1)(b) (1999) were
related to defendant’ s drug offenses. The state presented sufficient evidence on at |east three subcategory factors where
(2) officers found track lighting in the growing room (possession of manufacturing paraphernalia), (2) defendant acted asa
guard and used a camera with a monitor to defend the operation with deadly force, and (security measures used with the
potential of injuring persons), and (3) the structural modifications directly facilitated the marijuana grow.

State v. Paeteher, 169 Or App 157, 7 P3d 708 (2000). Defendant was charged with manufacture of marijuana, and
the indictment alleged in addition that he “knowingly possessed 150 or more grams of marijuana substance.” The
instructions directed the jury to find, in the language of ORS 475.996(1)(a) (1999), whether “the manufacture involved 150
or more grams of marijuana.” The jury found defendant guilty and answered that question yes. The sentencing court,
however, ranked the conviction only as a category 4 offense because the indictment failed to allege that the crime
“involved” 150 grams or more. Held: Affirmed. [1] For an MCS (or DCS) offense to be ranked as a category 8 offense
based on a“substantial quantity,” the state must allege and prove that that offense “involved” a substantial quantity; it isnot
enough to allege and prove that the defendant “possessed” a substantial quantity. [2] Even though the evidence established,
and the jury found, that defendant’s MCS offense “involved” a substantial quantity, the conviction cannot be ranked as a
category 8 offense because the indictment was insufficient in that it alleged only that defendant “possessed” a substantial
quantity. That insufficiency cannot be cured by the verdict in the absence of evidence that the grand jury intended to charge
“involved,” not “possessed.”

Note: The second holding was overruled in Sate v. Williams, 237 Or App 377 (2010), above.

Statev. Hurst, 152 Or App 716, 955 P2d 338 (1998). Defendant and codefendant committed a couple of
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burglaries in which they stole firearms and ammunition. The sentencing court ranked both burglary convictions as
category 9 offenses based on findings that defendant “was armed with a deadly weapon.” Held: The “armed with a deadly
weapon” offense-subcategory factor applies only if the defendant personally was armed. The ranking is correct for one of
defendant’ s conviction, because the court found that he personally stole the firearm, but it is erroneous as to the other
conviction, because the court could not determine which of the two men stole the firearms.

Statev. O’ Quinn, 151 Or App 168, 947 P2d 1135 (1997). A defendant cannot be found guilty of the “armed with
adeadly weapon” offense-subcategory factor to first-degree burglary based on evidence that he committed the burglary with
another who stole aloaded firearm from the residence, because that factor must be based on the defendant’ s personal
conduct. Moreover, the factor is not proved by evidence that the defendant personally possessed aloaded firearm in the
getaway car after the burglary was complete.

State v. Wright, 150 Or App 159, 162, 945 P2d 1083 (1997), rev den, 326 Or 389 (1998). Offense-subcategories
factors serve only to set the appropriate ranking of the underlying conviction on the crime-seriousness scale; they are not
“elements’ of the underlying offense, nor do they create additional offenses. When a defendant is convicted on two separate
counts that charge the same underlying offense but with alternative offense-subcategory factors (e.g., “substantial quantity”
and “commercial drug offense” under ORS 475.996), the convictions merge into a single conviction.

State v. Shouse, 148 Or App 274, 941 P2d 546, rev den, 326 Or 151 (1997): In prosecution for first-degree
assault in which the indictment alleged the offense-subcategory factor that “the victim did not substantially contribute to the
commission of the offense by precipitating the attack,” thetrial court correctly instructed the jury that “you’re to confine
your deliberations to the events at or near the time of the actual attack.” The term “precipitating” in the rule “connotes a
sense of immediacy; in order to precipitate an attack, “the victim must take some identifiable action to which the defendant
responds by attacking him or her.” Consequently, “past threats and events have no bearing on whether a confrontation
suddenly eruptsin violence.”

Statev. Minter, 146 Or App 643, 934 P2d 525 (1997): [1] Because the state alleged and proved that defendant
committed the burglary while “armed with a deadly weapon,” the sentencing court was required to rank the conviction asa
category 9 burglary. [2] The “armed with adeadly weapon” fact required the category 9 ranking even though that same
allegation served to elevate the offense from second-degree to first-degree burglary. [3] When the state intends to use a
single fact both as an element to elevate the nature of the offense and as an offense-subcategory factor to elevate the crime-
seriousness ranking, it is not necessary for the indictment to allege that fact twice.

State v. Walker, 140 Or App 472, 915 P2d 1039 (1996): In prosecution under ORS 475.999(1)(a) (1999) for
unlawful delivery of a controlled substance within 1000 feet of a school, the state is not required by ORS 161.095(2) to
prove that defendant knew that he was within 1000 feet of a school, because “the location of the offense in thisinstance is
not an act, but an attendant circumstance of the underlying criminal conduct.”

Note: This case was overruled by Sate v. Rutley, 202 Or App 639, 123 P3d 334 (2005).

State v. Casavan, 139 Or App 544, 912 P2d 946, rev den, 323 Or 265 (1996): [1] “The subcategory factors are
part of the conduct with which a defendant is charged. They must be set out in the charging instrument, ORS 135.711, and
must be determined beyond a reasonable doubt by the trier of fact.” See ORS 132.557. “[S]ubcategory factors required for
sentencing purposes are not themselves elements of the underlying offense, but are alleged in addition to those elements.”
[2] Inaprosecution for first-degree burglary, the offense-subcategory factor that defendant committed the crimein “an
occupied dwelling” may be established without proving that defendant actually knew the dwelling was occupied. “Whether
adwelling is occupied is a circumstance that has nothing to do with an offender’s state of mind. The circumstance exists
whether or not the offender has knowledge of the fact.”

State v. Holloway, 138 Or App 260, 908 P2d 324 (1995): Defendant grew marijuanain a building located on land
under |lease from the federal government. Held: Defendant properly was convicted of unlawful manufacture of a controlled
substance as a“commercia drug offense” based on afinding, inter alia, that he used “public lands.” ORS 475.996(1)(b)(1)
(1993).

State v. Merrill, 135 Or App 408, 899 P2d 712, pet rev dism'd 323 Or 73 (1996): Although ORS 132.550 and
135.630 require that each separate “offense” be charged in a separate count, it is permissible for an indictment to allege two
or more offense-subcategory factors in a single count, because “the subcategory factors required for sentencing purposes are
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not themselves elements of the underlying offense, but are alleged in addition to those elements.”

State v. Hennings, 134 Or App 131, 894 P2d 1192, rev den, 320 Or 502 (1995): In reviewing a claim that the
evidence failsto support a“guilty” verdict on an offense-subcategory factor, the appellate court considers the “ decided facts
together with those facts about which there is no conflict and determines whether the inferences that may be drawn from
them are sufficient to allow the jury to find defendant’s guilt beyond a reasonable doubt.”

Statev. Griffen, 131 Or App 79, 883 P2d 1315, rev den, 320 Or 567 (1995): Count 1 of indictment charged DCS
offense involving a“substantial quantity” of methamphetamine, and count 2 charged a companion PCS offense also
involving “substantial quantity” of meth without alleging a particular amount; defendant was acquitted on count 1 and
convicted on count 2. Held: All the facts underlying a subcategory classification must be alleged sufficiently in that count,
and a defect cannot be cured by reference to a companion count. Even though the term “ substantial quantity” is defined by
ORS 475.996(1)(a)(C) (1993) for purpose of DCS offense to mean “ten grams or more of a mixture of substance containing
a detectable amount of methamphetamine,” that definition does not apply to ORS 475.996(2)(b)(C), which elevates a PCS
offense to a category 6 offense if the crime involved ten grams or more of a meth mixture. Therefore, the bare “substantial
quantity” allegation in count 2 was not sufficient to elevate that offense to a category 6 offense.

State v. Stewart, 123 Or App 147, 859 P2d 545 (1993), on recons, 126 Or App 456, 868 P2d 794 (en banc), aff'd
onrev of diff issue 321 Or 1, 892 P2d 1013 (1995): Trial court properly refused to give a proffered jury instruction because
it stated incorrectly that the “occupied dwelling” offense-subcategory factor isan “element” of the crime.

See UCrJI no. 1011A.

State v. Johnson, 116 Or App 252, 841 P2d 643 (1992): In order for afirst-degree burglary to be committed in an
“occupied dwelling,” the “person must be inside the building at the time of the burglary”; athough the victim was home at
the time of the burglary, she was in the yard and not in the residence, and therefore the burglary was not “an occupied
dwelling.”

State v. Kreimeyer, 115 Or App 445, 838 P2d 1102 (1992): The sentencing court ranked defendant’s arson
conviction in crime-seriousness category 10 based on its finding that the firein fact threatened human life. Held: Because
state failed to allege that factor in indictment, conviction could not be ranked in category 10.

See also State v. Stalder, 117 Or App 289, 844 P2d 225 (1992) (conviction for first-degree assault; Held:
sentencing court erred in ranking conviction based on offense-subcategory factor that was not alleged in indictment; State v.
Smith, 116 Or App 558, 842 P2d 805 (1992) (convictions for first-degree rape and sodomy; held: same).

Statev. Drake, 113 Or App 16, 832 P2d 44 (1992): In order for a conviction to be elevated on the crime-
seriousness scale, the state must allege the applicable offense-subcategory factor in the count to which it isto be applied; the
factor cannot be based upon facts alleged in and proved under a separate count.

State v. Owens, 112 Or App 462, 829 P2d 726 (1992): “The fact that the evidence at trial would support a finding
that defendant’s arson did threaten human lifeisirrelevant [to classification of the conviction]. Evidence cannot be the
basisfor classifying a crime, unless the enhancing factor was alleged and proved to the trier of fact.”

Statev. Ripka, 111 Or App 469, 827 P2d 189, rev den, 313 Or 300 (1992): Eventhough it is permissible for the
accusatory instrument to plead atheft charge generally, for atheft conviction to be ranked as a category 3 offense based on
the fact that it was theft by receiving, it is necessary to plead that offense-subcategory factor in the accusatory instrument.

State v. Mack, 108 Or App 643, 817 P2d 1321 (1991): “[A]llegations relating to the subcategory of the crime
charged [are] part of the conduct with which the defendant [is] charged and that they not only had to be aleged [in the
accusatory instrument] but [are] for the jury to determine beyond a reasonable doubt.”

Statev. Moeller, 105 Or App 434, 806 P2d 130, pet rev dism'd 312 Or 76 (1991) (per curiam): The state must
prove offense-subcategory factors to “the trier of fact.”

C. CRIME-SERIOUSNESS RANKING OF CONVICTION

See ORS 475.900-.902, 475.910 (various drug offenses); OAR 213-004-0002 to -0005; OAR ch 213, Divs. 17, 18.
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Note: Some statutes expressly prescribe a crime-seriousness ranking—see, e.g., ORS 163.147 (prescribing
rankings for second-degree manslaughter and criminally negligent homicide).

State v. Cam, 255 Or App 1, 296 P3d 578 (2013). Thetrial court correctly denied defendant’s motion to strike the
“commercia drug” enhancement on drug-possession charges, ORS 475.900(1)(b), on the ground that possession of
substantial quantities of one drug (methamphetamine) cannot serve as the basis for a CDO enhancement for possession of
another drug (marijuanaand MDMA). The CDO statute “plainly allows possession of any of the listed controlled
substances in sufficient quantities to serve as enhancements for a possession offense. ... The substance charged asa CDO
need not be the same substance possessed in the enhancement amount,” and “[t]here is no requirement of a nexus between
the underlying drug offense and the listed factors.”

State v. Burge, 252 Or App 574, 288 P3d 565 (2012) (per curiam), rev den, 353 Or 787 (2013). Defendant was
found guilty on 12 counts of second-degree sexual abuse, and the sentencing court ranked those convictions as category 7
offenses. Held: Reversed and remanded. Under State v. Smonson, 243 Or App 535 (2011), rev den (2013), the category 7
ranking violated the “vertical proportionality” principlein Art 1, § 16, even for the convictions based on those that involved
avictim under the age of 16—the court should have ranked them as category 6 offenses. Under Smonson, “vertical
proportionality is measured by the sentences that are available for the conduct at issue, not on what any individual defendant
actually receives.”

See also State v. Decamp, 252 Or App 177, 285 P3d 1130 (2012) (per curiam), rev den, 353 Or 787 (2013).

State v. | barra-Ruiz, 250 Or App 656, 282 P3d 934, rev den, 353 Or 127 (2012). Defendant was found guilty of
hindering prosecution and conspiracy to commit murder, and the sentencing court ranked his conspiracy conviction asa
category 11 offense, the same as completed murder, and imposed the 128-month presumptive sentence. Held: Affirmed.

[1] Therulein Apprendi does not apply to a decision by sentencing court per OAR 213-004-0004 to rank an unclassified
offense: such aranking does not increase the maximum sentence that a jury verdict authorizes but merely establishes the
maximum sentence permitted (absent special jury findings) for that offense. [2] The sentencing court “has discretion to rank
an unclassified offense even higher than its predicate offense.” The category 11 ranking was permissible.

State v. Simonson, 243 Or App 535, 259 P3d 962 (2011), rev den, 353 Or 788 (2013). Defendant, who was 23
years old, had sex with girls who were 16 and 17 years of age, and was charged with five counts of second-degree sexual
abusein violation of ORS 163.425(1)(a). The state’ s theory was that the victims could not consent because they were under
18 year of age. ORS 163.315(1)(a); Sate v. Samper, 197 Or App 413 (2005). Defendant argued that Stamper was
wrongly decided. Defendant also argued that ranking his convictions as crime-seriousness 7 offenses violates the “ vertical
proportionality” principlein Art 1, § 16. Held: Reversed and remanded. [1] The Court of Appeals reaffirmed Stamper and
affirmed defendant’ s convictions. [2] But the crime-seriousness ranking of 7 violated “vertical proportionality” principles:
“Defendant’ s acts in committing sexual abuse in the second degree necessarily are |ess severe than the same acts would have
been if defendant’s victims had been younger [and he had been convicted instead of third-degree rape], but the potential
penalty for defendant’s actsis greater than the potential penalty for the same acts against younger victims. Such a scheme
does not comport with the standard set by Article |, section 16. Defendant’ s sentences must be vacated and the case
remanded for resentencing.”

State v. Slovik, 188 Or App 263, 71 P3d 159 (2003). Under ORS 475.996 (1997), the phrase “a mixture or
substance containing a detectable amount of methamphetamine” refers only to a marketable mixture or substance. The
sentencing court erred in ranking defendant’s MCS and DCS convictions as category 8 offenses pursuant to the “ substantial
quantity” because the jar of processing liquid containing meth was poisonous, and not marketable, in that form.

Note: This case was overruled by enactment of ORS 475.900(5).

State v. Paeteher, 169 Or App 157, 7 P3d 708 (2000). Defendant was charged with manufacture of marijuana, and
the indictment alleged in addition that he “knowingly possessed 150 or more grams of marijuana substance.” The
instructions directed the jury to find, in the language of ORS 475.996(1)(a) (1999), whether “the manufacture involved 150
or more grams of marijuana.” The jury found defendant guilty and answered that question yes. The sentencing court,
however, ranked the conviction only as a category 4 offense because the indictment failed to allege that the crime
“involved” 150 grams or more. Held: Affirmed. [1] For an MCS (or DCS) offense to be ranked as a category 8 offense
based on a“substantial quantity,” the state must allege and prove that that offense “involved” a substantial quantity; it is not
enough to allege and prove that the defendant “possessed” a substantial quantity. [2] Even though the evidence established,
and the jury found, that defendant’s MCS offense “involved” a substantial quantity, the conviction cannot be ranked as a
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category 8 offense because the indictment was insufficient in that it alleged only that defendant “possessed” a substantial
quantity. That insufficiency cannot be cured by the verdict in the absence of evidence that the grand jury intended to charge
“involved,” not “possessed.”

State v. Young, 161 Or App 507, 985 P2d 535 (1999), rev den, 329 Or 590 (2000). The sentencing court properly
ranked as crime-seriousness category 6 offenses defendant’ s multiple convictions for the unranked offense of making afalse
claim for health-care treatment in violation of ORS 165.692(1).

State v. Mihm, 157 Or App 262, 972 P2d 890 (1998), rev den, 328 Or 365 (1999). Theindictment alleged that
defendant committed first-degree burglary and that he threatened the victim with physical injury. The jury found defendant
guilty and by special verdict found that he had made the threat. Defendant did not object to the verdict, but at sentencing he
challenged the sufficiency of the evidence to support the “threat” finding. The court rejected that challenge and ranked the
conviction as a category 9 burglary. Held: Affirmed. Defendant’s failure either to move for ajudgment of acquittal during
thetria or to object to the jury’ s verdict precludes him from collaterally attacking the jury’ s verdict at sentencing by
challenging the sufficiency of the evidence to support the offense-subcategory factor.

State v. Gonzalez-Alaniz, 151 Or App 557, 950 P2d 404 (1997), rev den, 327 Or 83 (1998). Defendant was
convicted of unlawful delivery of a controlled substance within a 1000 feet of a school in violation of ORS 475.999 (1997).
Held: The sentencing court correctly ranked the conviction as a category 8 offense and imposed sentence accordingly.

State v. Minter, 146 Or App 643, 934 P2d 585 (1997): Because the state alleged and proved that defendant
committed the burglary while “armed with a deadly weapon,” the sentencing court was required to rank the conviction asa
category 9 burglary, even though that same allegation served to elevate the offense from second-degree to first-degree
burglary.

State v. Bergeson, 138 Or App 321, 908 P2d 835 (1995), rev den, 323 Or 690 (1996): Defendant was convicted
of, inter alia, attempted aggravated murder based on crimes he committed prior to November 1, 1993, and the sentencing
court declined to rank the convictions and instead simply imposed probationary sentences. Held: It was error for the court
to impose sentence without first ranking the convictions per OAR 253-04-004 (1991).

Statev. Dizick, 137 Or App 486, 905 P2d 250 (1995), rev den, 322 Or 490 (1996): Defendant pleaded guilty,
inter alia, to two counts of attempted aggravated murder subject to the sentencing guidelines, and the sentencing court
found him to be a dangerous offender and imposed consecutive 30-year indeterminate terms per ORS 161.725. Held: The
sentencing court erred when it failed first to determine the crime-seriousness ranking of those convictions pursuant to
OAR 253-04-004 (1993).

State v. Coleman, 130 Or App 656, 883 P2d 266, rev den, 320 Or 569 (1995): Sentencing court properly ranked
racketeering conviction as category 10 offense even though underlying promoting-prostitution offenses are ranked only as
category 8 offenses.

State v. Cantrell, 125 Or App 458, 865 P2d 1323 (1993): At the time defendant committed the crime,
second-degree sexual abuse was an unranked felony. The sentencing court’s ranking defendant’ s conviction as a category 8
offense was a proper exercise of its discretion under OAR 253-04-004 (1991) even though the Sentencing Guidelines Board
subsequently ranked that crime as a category 7 offense under the authority granted by the 1993 legislature (see
Or Laws 1993, ch 692, § 6).

State v. Perez, 119 Or App 436, 851 P2d 617, rev den, 317 Or 272 (1993): It did not violate defendant’ srights
under the ex post facto clauses to apply the “commercial drug offense” offense-subcategory factor defined in ORS 475.996
to hisfelony drug offenses, even though defendant committed his crimes prior to the effective date of the statute (and while
the “scheme or network” rule wasin force).

See also State v. Bojorques-Quinonez, 121 Or App 179, 854 P2d 498 (1993) (same).

State v. Brandon, 116 Or App 600, 843 P2d 457 (1992): Defendant was convicted of attempted aggravated
murder, and the sentencing court ranked the conviction as a category 10 offense and imposed a 115-month sentence with
36 months of post-prison supervision. Held: [1] OAR 253-04-005(1), which requires attempt conviction to be ranked
2 categories below completed offense, does not apply to conviction for attempted aggravated murder, because the
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completed offense is not ranked on the grid; [2] “[T]he incarceration term for attempted aggravated murder cannot exceed
20 years.” Therefore, the sentence imposed was proper.

See also State v. Bergeson, 138 Or App 321, 908 P2d 835 (1995), rev den, 323 Or 690 (1996).

Note: OAR 213-004-0005(3) now provides that convictions for attempted or soliciting aggravated murder shall be
ranked as a category 10 offense.

State v. Seaman, 115 Or App 180, 836 P2d 1379 (1992): Defendant was convicted of both PCS and “supplying
contraband” based on the same conduct and the court merged the convictions. Held: It was appropriate for the court to
merge the PCS conviction into the supplying-contraband conviction even though the former is a class B felony and the latter
isonly aclass C felony, because the latter is ranked higher on the crime-seriousness scale and thus is the more serious
offense.

State v. Swingle, 114 Or App 418, 835 P2d 158 (1992) (per curiam): Merely because the FDWS conviction was
based on defendant’ s violation of aHTO order does not mean that the conviction must rank as crime-seriousness category 1
(OMVVHOO) instead of category 3 (FDWS)—the crimes have different elements and the legislature can choose to punish
FDWS more severely.

State v. Evans, 113 Or App 210, 832 P2d 460 (1992): The sentencing court properly ranked defendant’s
conviction for conspiracy to commit murder as a category 11 offense; it is permissible to rank a conspiracy conviction as the
same level asthe contemplated offense.

State v. Rathbone | I, 110 Or App 419, 823 P2d 432 (1991), rev den, 313 Or 300 (1992): [1] “Under [OAR 253-
04-004], the sentencing court has discretion to determine the seriousness of an unranked offense.” [2] The rule does not
prohibit ranking a racketeering conviction higher than predicate offenses. [3] The sentencing court properly ranked the
racketeering conviction, which is based on numerous category 8 drug offenses, as a category 9 offense.

V. CRIMINAL-HISTORY SCORE
A. CONSTITUTIONAL CHALLENGESTO COUNTING OF A PRIOR CONVICTION

See also Part I X-H(2) (“Other ‘Prior Conviction’ and Repeat-Offender Statutes”), below.

Note: The 2009 Legidative Assembly enacted ORS 136.433 to 136.434, which prescribe a specific procedure for
the pleading and proof of, and a collateral attack on, a previous conviction that constitutes an element of the offense (e.g.,
for acharge of felony in possession of afirearm) or sentence-enhancement factor. The new provisions took effect on
January 2, 2010.

lowav. Tovar, 541 US 77, 124 S Ct 1379, 158 L Ed 2d 209 (2004). Defendant was prosecuted as a repeat DUII
offender, and he asserted a collateral challenge to a prior DUII conviction that was based his uncounseled plea of guilty.
Thetria court rejected that challenge but the state supreme court reversed, concluding that the prior conviction wasinvalid
under the Sixth Amendment because the record failed to establish that, in that prior proceeding, defendant was advised that
pleading guilty without counsel (1) entails the risk that a viable defense will be overlooked, and (2) deprives him of an
independent opinion whether pleading guilty is wise based on the law and facts. Held: Reversed. [1] Lessrigorous
warnings are required at a change of pleathan before trial. The constitutional requirement is satisfied when the trial court
informs the accused of the nature of the charges against him, of hisright to counsel for purpose of the plea, and the range of
allowabl e punishments attendant upon entry of the guilty plea. Neither warning required by the state supreme court is
mandated by the Sixth Amendment. [2] In acollateral attack on a prior conviction, defendant has the burden to prove that
he did not completely and intelligently waive his right to counsel. Defendant failed to establish that his waiver was not
knowing and voluntary.

Nicholsv. United States, 511 US 738, 114 S Ct 1921, 128 L Ed 2d 745 (1994). Defendant was convicted of a
felony drug offense subject to the federal sentencing guidelines, one of the convictions included in his criminal -history score
was a prior state-court misdemeanor DUII conviction on which the court had imposed only afine, defendant asserted a
collateral challenge on that conviction by asserting that he had been denied counsel in that proceeding, and the sentencing
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court refused to consider that challenge. The Supreme Court affirmed, holding that inclusion of the prior uncounseled
misdemeanor conviction in defendant’s criminal-history did not violate his rights under the Sixth Amendment or the Due
Process Clause, because the penalty imposed on that conviction did not include any imprisonment. (The Court expressly
overruled Baldasar v. Illinois, 446 US 222 (1980), the case on which the Oregon Supreme Court relied in deciding State v.
Grenvik, 291 Or 99, 101 (1981).)

State v. Probst, 339 Or 612, 124 P3d 1237 (2005). Defendant was convicted of felony DUII under
ORS 813.010(5) based on her three prior DUII convictions. She collaterally challenged one of her prior convictions,
presenting evidence that she was not represented by counsel when she pleaded guilty, but the trial court overruled her
challenge. Held: Remanded. [1] Inlight of Parke v. Raley, the decision in State v. Grenvik “is not correct. Itis
permissible, under the Sixth Amendment, to place the burden of persuasion on a defendant who collaterally attacks the
validity of aprior conviction that has become final.” Consequently, “the burden is on the defendant to prove by a
preponderance of the evidence that it wasinvalid.” [2] “But lack of counsel [in the prior proceeding], athough relevant, is
not dispositive. Defendant needed to be able to point to some evidence—from her own testimony or otherwise—tending to
show that the absence of counsel resulted in an involuntary plea, whether because she was unaware of the possible
conseguences of proceeding without a lawyer, or otherwise.” [3] Because “thereis no such evidence in thisrecord, either
directly or by permissible inference,” the trial court correctly rejected defendant’s challenge. Given that defendant
reasonably believed that Grenvik was the law, however, the case was remanded for defendant to have an opportunity to
prove that her pleain that case was involuntary.

Statev. Harris, 339 Or 157, 118 P3d 236 (2005). [1] Unlessthe Supreme Court overrules Almendarez-Torresv.
United Sates, the state courts must apply the prior-conviction exception to the Blakely rule. [2] “Although the legidature
cannot define acrime in away that relieves the state of its constitutional obligations to prove each element of the offense
beyond a reasonable doubt, defining criminal conduct is till atask generally left to the legislative branch.” Thus, “aprior
nonjury juvenile adjudication [may be defined] as an element that increases the seriousness of a crime or lengthens a
criminal sentence, so long as the existence of that prior adjudication is proved to ajury or such requirement is knowingly
waived.” [3] Using defendant’s prior juvenile adjudication to increase his criminal-history score falls within the scope of
the Blakely rule. “[T]he Sixth Amendment requires that when such an adjudication is offered as an enhancement factor to
increase a criminal sentence, its existence must be either proved to the trier of fact or be admitted by a defendant for
sentencing purposes following an informed and knowing waiver.” But the state need not reprove the crime underlying that
adjudication. [4] Defendant did not waive his Blakely claim by pleading guilty and acknowledging his prior juvenile
adjudication.

See also State v. Murphy, 205 Or App 675, 135 P3d 357 (2006) (per curiam); State v. Chand, 203 Or App 218,
125 P3d 38 (2005) (remanding for resentencing due to Harris error).

State v. Stewart/Billings, 321 Or 1, 892 P2d 1013 (1995): [1] A sentencing court has authority under
ORS 137.079(5)(c) to consider a defendant’s claim that it is constitutionally impermissible to count his prior juvenile
adjudications in his criminal-history score, and an appellate court has authority under ORS 138.222(4) to review a claim of
error that the sentencing court erred in rejecting that claim. [2] An otherwise constitutionally valid prior juvenile
adjudication may be counted in a defendant’s criminal-history score even though he did not have aright to ajury trial in that
proceeding.

But see Sate v. Harris, above.

State v. Lafferty, 240 Or App 564, 247 P3d 1266 (2011). Defendant was convicted of first-degree burglary and
third-degree assault in separate cases. Prior to trial, the DA sent defendant a plea offer that included a criminal-history
worksheet noting a juvenile adjudication for a“person felony” and a statement that that adjudication can be included in his
criminal-history score. Defendant waived jury and pleaded guilty with “open sentencing” and without stipulating to the
gridblock. At sentencing, the court agreed with defendant that his juvenile adjudication could not be included in his
criminal-history score. Held: Affirmed. [1] The state's plea offer and criminal-history worksheet adequately advised
defendant of the state’ s intention to seek an enhancement based on the adjudication and thus complied with ORS 136.775.
[2] Although ORS 136.776 provides that awaiver of jury at the guilt phase “ constitutes a written waiver of the right to jury
on all enhancement facts,” that does not necessarily resolve defendant’ s assertion that the constitution requires an express
waiver of jury on enhancement facts. ORS 136.776 “requires that a defendant, in order to waive his constitutional right to a
jury trial on the question of guilt or innocence, must also make a knowing and intentional waiver of hisright to ajury trial
on sentencing enhancement facts, and must do so in writing.” [3] Because neither the plea agreement nor the change-of-plea
colloquy included an express waiver of jury on the adjudication issue and defendant was entitled under Sate v. Harris, 339
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Or 157 (2005), to ajury trial on that factor, the sentencing court correctly excluded that adjudication from defendant’s
criminal-history score.

Statev. Crain, 192 Or App 328, 84 P3d 1092, rev den, 337 Or 556 (2004). Defendant appealed his conviction for
first-degree burglary, chalenging the inclusion of a prior conviction in his criminal-history score for sentencing purposes on
the ground that there was no showing that he was represented by counsel or validly waived counsel before entering a guilty
pleainthat case. At the hearing, he testified that he could not recall whether he had waived counsel in the prior case. He
argued that, because the record of the prior proceeding had been destroyed, the court could not presume that he validly
waived counsel. Held: The burden of showing that a waiver was valid does not shift to the state until the defendant makes a
prima facie showing that he or she was not represented. Because defendant presented no evidence showing that he was not
represented in the prior proceeding, the state had no burden to produce evidence of avalid waiver.

But see State v. Probst, above.

State v. McCoin, 190 Or App 532, 79 P3d 342 (2003), rev den, 336 Or 422 (2004). Defendant was charged with
felony DUII under ORS 813.010(5) based on six previous convictions. Thetrial court found him guilty and sentenced him
under ORS 813.012(2), which provides that, in determining the criminal-history score for a person convicted of felony
DUII, every two prior misdemeanor DUII convictions are to be counted as one person felony. On appeal, defendant argued
that the three prior convictions used to elevate the current charge to afelony should not also be counted in his criminal-
history score. Held: [1] ORS 813.012(2) requires all previous DUII convictionsto be counted in a defendant’ s criminal-
history score. [2] The statute does not violate double-jeopardy principles on the grounds that it imposes an additional
punishment for defendant’s prior convictions or by enhancing defendant’ s criminal-history score based on conduct that also
elevated the seriousness of current offense.

See also Statev. Forrest, 213 Or App 151, 159 P3d 1286 (2007).

State v. Thomas, 187 Or App 192, 66 P3d 570 (2003). Defendant was convicted of felony DUII, third-degree
assault, and felony hit and run based on asingleincident. Held: It does not violate the constitutional ex post facto clauses to
include in defendant’ s criminal-history score, for purpose of imposing sentence on his current conviction for felony DUII,
hisfive prior convictions for DUII, even though he committed those offenses before OAR 213-004-0009 was enacted in
1999 to require inclusion of such convictions.

Statev. Hurd, 182 Or App 361, rev den, 335 Or 104 (2002). Defendant was convicted of felony DUII based on a
crime he committed in 2000, and the sentencing court overruled defendant’s ex post facto objection applied OAR 213-004-
0009, as amended in 1999, to calculate his criminal-history score as“A” based on his eight pre-1999 DUII convictions.
Held: Affirmed. Defendant’s objection has no merit because “(1) he was sentenced in this case for a new crime, not for
prior offenses; and (2) before he committed the new crime, defendant had notice of the penalty for reoffending.”

State v. Riggins, 180 Or App 525, 44 P3d 615 (2002). At sentencing, defendant challenged the validity of his
prior juvenile adjudications as constitutionally defective. The court overruled that objection and including themin his
criminal-history score. Held: Reversed. [1] “When a defendant challenges the use of a prior uncounseled conviction or
adjudication to enhance a sentence, the defendant must make a prima facie showing that he or she was not represented at
that time. If that showing is made, the burden shifts to the state to show either that defendant was, in fact, represented or
that he validly waive counsel.” [2] “A waiver of ayouth’sright to counsel [in ajuvenile-delinquency proceeding] must be
no less voluntary, knowing and intelligent than a waiver by an adult facing a criminal prosecution.” [3] A defendant meets
his burden of demonstrating that the conviction was uncounseled if the record of the adjudication either affirmatively
demonstrates that [he] was not represented or the record is ‘silent’ on the point. If the state seeks to meet its responsive
burden by showing that a youth in ajuvenile case waived counsdl, it must demonstrate that the youth and the youth’s parents
were aware of the youth’s right to representation by appointed or retained counsel and that they intentionally relinquished
that right and proceeded without counsel. To establish an intentional relinquishment of the right, the state must show that
the youth and his parents, either through colloquy on the record with the court or perhaps through a signed written waiver,
understood the risks of self-representation.” [4] Defendant established that he was not represented by counsel in the
juvenile proceedings, and the state failed to establish avalid waiver by either defendant or his parents. It was not sufficient
to establish only that defendant did not qualify for a court-appointed counsel and his father refused to retain one for him.

But see Sate v. Probst, above.

State v. Graves, 150 Or App 437, 947 P2d 209 (1997), rev den, 326 Or 507 (1998). An otherwise constitutionally
valid prior adjudication may be counted in adefendant’ s criminal-history score even though the defendant did not have a
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right to ajury trial in that proceeding. That istrue for a prior conviction based on a military courts-martial prosecution in
which the defendant was not afforded aright to jury.

State v. Harmon, 137 Or App 428, 904 P2d 201 (1995) (per curiam): Defendant contended that his prior juvenile
adjudications were invalid because he had been deprived of counsel in that proceeding. Held: The sentencing court erred
when it refused to consider defendant’s collateral attack on the constitutionality of adjudications.

Statev. Holliday, 110 Or App 426, 824 P2d 1148, rev den, 313 Or 211 (1992): Rejecting, as unsupported by the
record, defendant’s claim that prior conviction wasinvalid as“uncounseled” ; suggesting, however, that had record
established that claim, the conviction could not be used in determining his criminal-history score.

B. ESTABLISHING A PRIOR CONVICTION

See ORS 137.079(4) to (5); OAR 213-004-0013 (presentence reports); ORS 136.433.
See also Part 11-B(1) (“Right to jury, Apprendi issues’), above; Part I X-H(4) (“Pleading and proof of prior
convictions for repeat-offender statutes’), below.

State v. Probst, 339 Or 612, 124 P3d 1237 (2005). Defendant, charged with felony DUII, collaterally challenged
one of her prior DUII convictions, presenting evidence that she was not represented by counsel when she pleaded guilty.
Held: [1] It ispermissible, under the Sixth Amendment, to place the burden of persuasion on a defendant who collaterally
attacks the validity of a prior conviction that has become final. [2] “But lack of counsel [in the prior proceeding], although
relevant, is not dispositive. Defendant needed to be able to point to some evidence—from her own testimony or
otherwise—tending to show that the absence of counsel resulted in an involuntary plea, whether because she was unaware
of the possible consequences of proceeding without a lawyer, or otherwise.”

Statev. Harris, 339 Or 157, 118 P3d 236 (2005). [1] Using defendant’s prior juvenile adjudication to increase his
criminal-history score falls within the scope of the Blakely rule. “[T]he Sixth Amendment requires that when such an
adjudication is offered as an enhancement factor to increase a criminal sentence, its existence must be either proved to the
trier of fact or be admitted by a defendant for sentencing purposes following an informed and knowing waiver.” But the
state need not reprove the crime underlying that adjudication. [2] Defendant did not waive his Blakely claim by pleading
guilty and acknowledging his prior juvenile adjudication.

See also State v. Murphy, 205 Or App 675, 135 P3d 357 (2006) (per curiam); State v. Chand, 203 Or App 218,
125 P3d 38 (2005) (remanding for resentencing due to Harris error).

State v. Lafferty, 240 Or App 564, 247 P3d 1266 (2011). Defendant was convicted of first-degree burglary and
third-degree assault in separate cases. Prior to trial, the DA sent defendant a plea offer that included a criminal -history
worksheet noting a juvenile adjudication for a“person felony” and a statement that that adjudication can be included in his
criminal-history score. Defendant waived jury and pleaded guilty with “open sentencing” and without stipulating to the
gridblock. At sentencing, the court agreed with defendant that his juvenile adjudication could not be included in his
criminal-history score. Held: Affirmed. [1] The state's plea offer and criminal-history worksheet adequately advised
defendant of the state’ sintention to seek an enhancement based on the adjudication and thus complied with ORS 136.775.
[2] Although ORS 136.776 provides that awaiver of jury at the guilt phase “ constitutes a written waiver of the right to jury
on all enhancement facts,” that does not necessarily resolve defendant’ s assertion that the constitution requires an express
waiver of jury on enhancement facts. ORS 136.776 “requires that a defendant, in order to waive his constitutional right to a
jury trial on the question of guilt or innocence, must also make a knowing and intentional waiver of hisright to ajury tria
on sentencing enhancement facts, and must do so in writing.” [3] Because neither the plea agreement nor the change-of-plea
colloquy included an express waiver of jury on the adjudication issue and defendant was entitled under State v. Harris, 339
Or 157 (2005), to ajury trial on that factor, the sentencing court correctly excluded that adjudication from defendant’s
criminal-history score.

State v. Gipson, 234 Or App 316, 227 P3d 836 (2010). The sentencing court correctly determined that defendant’s
criminal-history score was“A” based in part on afinding that his 1982 conviction for afederal bank-robbery conviction
congtituted a“person felony.” Classification of that previous conviction was litigated and decided against him at a
sentencing in 1999, from which defendant appeal ed and raised that as a claim of error on appeal, and the Court of Appeals
affirmed without opinion. Consequently, the doctrine of claim preclusion binds defendant to the final determination made
in that proceeding.
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State v. Pittdey, 229 Or App 706, 215 P3d 875 (2009) (per curiam), rev den, 347 Or 43 (2009). The court
erroneously sentenced defendant from gridblock 7-A, instead the correct gridblock 7-B, “because the state failed to prove
that a prior out-of-state conviction constituted a ‘ person’ felony for purposes of the guidelines.”

State v. Santos, 225 Or App 392, 201 P3d 285, rev den, 346 Or 116 (2009). The sentencing court properly
considered, as evidence to establish defendant’ s criminal history, the judgment previoudy entered against him in another
case that included a calculation of his criminal-history score.

Statev. Torres, 184 Or App 515, 59 P3d 156 (2002). At sentencing, defendant challenged his criminal-history
score by contending that his out-of-state conviction did not correspond to an Oregon person felony. The sentencing court
overruled that objection because he had not filed a prior written notice. Held: Reversed and remand for resentencing. “The
term ‘criminal history’ in ORS 137.079(5)(c) refersto alist of adefendant’s prior contacts with the criminal justice system.
Thus, the statute requires a defendant to provide notice of factual errors about his prior contact with the criminal justice
system but says nothing about providing notice of intent to dispute the calculation of the criminal history score at the time of
sentencing.”

DeJac v. Baldwin, 136 Or App 388, 902 P2d 125 (1995): Petitioner sought post-conviction relief on claim that his
counsel at sentencing provided inadequate assistance by failing to object to classification prior out-of-state felony
conviction on ground that it had been reduced to misdemeanor at sentencing. Held: Post-conviction court properly rejected
that claim based on finding that when petitioner and counsel went over his criminal history in PSI, petitioner failed to aert
counsel that that conviction was not correctly listed. “Determining the accuracy of the criminal history recorded in the PS
must be ajoint undertaking by counsel and the defendant.”

State v. Campbell, 130 Or App 263, 881 P2d 829, rev den, 320 Or 453 (1995): The Court of Appeals held that the
sentence originally imposed was error and remanded for resentencing; on remand, the sentencing court recalcul ated the
applicable gridblock from 9-C to 9-B in light of Sate v. Bucholz, 317 Or 309 (1993), and imposed the maximum departure
sentence. Held: Sentencing court had authority on remand to reconsider gridblock.

State v. Golden, 112 Or App 302, 829 P2d 88 (1992): State bears burden of proof in determination of how a prior
out-of-state conviction is to be ranked.

State v. Delgado, 111 Or App 162, 826 P2d 1014 (1992): “If adefendant disputes any part of the criminal history
in the [PSI], he must notify the district attorney and the court in writing,” and otherwise he cannot contend on appeal that
the state failed to prove his criminal history with appropriate documentation.

Statev. Tapp, 110 Or App 1, 821 P2d 1098 (1991): “[T]he state’ s burden to prove criminal history for sentencing
purposes is met by the [PSI], unless the defendant challenges the history. If he does, that state must prove any disputed part
by a preponderance of the evidence.”

C. STIPULATIONS REGARDING CRIMINAL HISTORY

See ORS 135.407; OAR 213-007-0002 to -0003 (plea agreements); ORS 136.433.
See also Part XIV-C (“Stipulated Sentences’), and Part I X-H(3) (“Other ‘Prior Crimes and Repeat-Offender
Statutes’), below.

State v. Adams, 315 Or 359, 847 P2d 397 (1992): “The legislature did not intend that a sentence resulting from an
agreement between a defendant and the state be reviewable on appeal.” Because the parties stipulated to the sentence as
part of a plea agreement and advised the sentencing court of the correct gridblock for the conviction, and because the
sentencing court approved that agreement on the record and imposed the stipulated sentence, ORS 138.222(2)(d) precludes
any appellate review of aclaim that the sentence imposed is error due to the fact that it effectively is a departure and the
court did not make departure findings.

Statev. Bolf, 217 Or App 606, 176 P3d 1287 (2008). Once a probationary sentence is executed, OAR 213-010-
0002 limits revocation sanctions to those that are allowed by the gridblock used at the time of sentencing, even if that
gridblock was determined based on an erroneous understanding of the defendant’s criminal history.
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D. CALCULATING CRIMINAL-HISTORY SCORE
1. Classification and counting of prior in-state conviction
See OAR 213-003-0001(14), (15); OAR 213-004-0007 to -0010.

State v. McCoin, 190 Or App 532, 79 P3d 342 (2003), rev den, 336 Or 422 (2004). Defendant was charged with
felony DUII under ORS 813.010(5) based on six previous convictions. Thetrial court found him guilty and sentenced him
under ORS 813.012(2), which provides that, in determining the criminal-history score for a person convicted of felony
DUII, every two prior misdemeanor DUII convictions are to be counted as one person felony. On appeal, defendant argued
that the three prior convictions used to elevate the current charge to afelony should not also be counted in his criminal-
history score. Held: [1] ORS 813.012(2) requires all previous DUII convictions to be counted in a defendant’ s criminal-
history score. [2] The statute does not violate double-jeopardy principles on the grounds that it imposes an additional
punishment for defendant’s prior convictions or by enhancing defendant’ s criminal-history score based on conduct that also
elevated the seriousness of the current offense.

State v. Jaime, 186 Or App 368, 63 P3d 53 (2003). The sentencing court erred when it counted defendant’s two
prior juvenile adjudications for misdemeanor person offenses as one person felony for purpose of his criminal-history score.
“The ‘two for one’ rule does not apply to juvenile adjudications for misdemeanors.” OAR 213-004-0008.

Statev. Hurd, 182 Or App 361, 49 P3d 107, rev den, 335 Or 104 (2002). When sentencing defendant for felony
DUII, the court applied the current version of OAR 213-004-0009 (1999), which provides that every two prior DUII
convictions counts as one person felony for purposes of criminal-history score. He argued that was an ex post facto
violation, because at the time he committed his eight prior DUIIs, the rule provided that it took three DUII convictionsto
count as one person felony for criminal-history purposes. Held: Affirmed. Because defendant committed the DUII after the
1999 amendment to the rule, he had adequate notice that his criminal history would be computed under the new rule.

State v. Johnson, 116 Or App 252, 841 P2d 643 (1992): In order for afirst-degree burglary to be committed in an
“occupied dwelling,” the “person must be inside the building at the time of the burglary”; although the victim was home at
the time of the burglary, she was in the yard and not in the residence, and therefore the burglary was not “an occupied
dwelling.”

State v. Smith, 116 Or App 73, 841 P2d 1 (1992): Sentencing court erred in classifying prior conviction for
“tampering with awitness’ asa“person felony”; definition of “person felony” in OAR 253-03-001(14) is an exclusive list.

State v. Duncan, 113 Or App 665, 833 P2d 1329 (1992): Where no dispute that defendant’ s prior first-degree
burglary conviction was based on his unlawful entry of an occupied dwelling, sentencing court erred in failing to classify it
as “person felony.”

2. Classification of prior out-of-state conviction
See OAR 213-004-0011.

Shepard v. United States, 544 US 13, 125 S Ct 1254, 161 L Ed 2d 205 (2005). Inlight of Apprendi concerns, in a
prosecution under Armed Career Criminal Statute in which the government must prove that defendant’s prior state-court
conviction for burglary was based in fact on a*“generic burglary” within the meaning of “violent felony” element, the court
islimited to determining pertinent information only from those facts necessarily resolved in the state-court proceeding. That
includes the language in the charging instrument, the defendant’ s admissions or factual basis for the pleain a plea case, the
jury instructions given in acase tried to ajury, the court’s on-the-record factual findings in a case tried to the court, and any
finding expressly made by the court.

State v. Gipson, 234 Or App 316, 227 P3d 836 (2010). The sentencing court correctly determined that defendant’s
criminal-history score was“A” based in part on afinding that his 1982 conviction for afederal bank-robbery conviction
constituted a “person felony.” Classification of that previous conviction was litigated and decided against him at a
sentencing in 1999, from which defendant appeal ed and raised that as a claim of error on appeal, and the Court of Appeas
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affirmed without opinion. Consequently, the doctrine of claim preclusion binds defendant to the final determination made
in that proceeding.

State v. Pittsley, 229 Or App 706, 215 P3d 875 (2009) (per curiam), rev den, 347 Or 43 (2009). The court
erroneously sentenced defendant from gridblock 7-A, instead the correct gridblock 7-B, “because the state failed to prove
that a prior out-of-state conviction constituted a ‘ person’ felony for purposes of the guidelines.

State v. Geyer, 194 Or App 416, 95 P3d 237 (2004). Tria court erred in convicting defendant of felony assault in
the fourth degree under ORS 163.160(3)(a) based on his prior conviction in Washington for assaulting the same victim,
because “assault” under that law did not require proof of actual injury.

Statev. Torres, 184 Or App 515, 59 P3d 47 (2002). The PSI listed defendant’s prior conviction in Washington
State for afelony drug offense and included that conviction in his criminal-history calculation. Defendant did not file a
written objection, but raised a Tapp/Golden objection at sentencing to use of that conviction. Held: Reversed and
remanded. [1] ORS 137.079(5)(c) does not require awritten objection where, as here, the defendant does dispute the fact or
the prior conviction but contests only the proper classification. [2] The state failed to carry its burden under OAR 213-004-
0011 to establish that the prior out-of-state conviction has a counterpart in Oregon.

State v. Provencio, 153 Or App 90, 955 P2d 774 (1998). Defendant’s prior California conviction for “battery on
an officer or emergency personnel” cannot be equated with the Oregon offense of assault on a public-safety officer, because
the former is broader and more inclusive than the latter and the state failed to establish that defendant was charged and
convicted on allegations that would constitute the APSO offense.

State v. Graves, 150 Or App 437, 947 P2d 209 (1997), rev den, 326 Or 507 (1998). A prior adjudication based on
amilitary courts-martial prosecution may be counted in a defendant’ s criminal-history score. OAR 213-04-011(4).

Statev. Ledlie, 134 Or App 366, 895 P2d 342, rev den, 321 Or 397 (1995): Although OAR 253-04-006(2)
provides that an “expunged” conviction shall not be counted in the defendant’ s criminal-history score, the limited set-aside
remedy granted to under a Californialaw with regard to his prior “child molestation” conviction did not constitute an
“expunction,” because that law allows a sentencing court in a subsequent prosecution to consider the adjudication as a prior
conviction.

Statev. Yarbor, 133 Or App 360, 891 P2d 703, rev den, 321 Or 513 (1995): Sentencing court properly classified
defendant’ s prior Alaska conviction for “lewd and lascivious acts toward a child” asa“ person felony,” even though the
statutory elements do not correspond to any Oregon felony, because the additional facts alleged in the indictment, and
established by the judgment, disclose that the offense would have been attempted first-degree rape in Oregon.

State v. Golden, 112 Or App 302, 829 P2d 88 (1992): [1] In determining ranking of prior out-of-state conviction,
the proper inquiry is a comparison of the elements of that offense and of an analogous crime in this state (i.e., not based on
the facts of the prior crime). [2] If the foreign statute has alternative theories of proof available, the necessary comparison
can be done by using the elements as pleaded in the accusatory instrument or as established in the judgment.

Statev. Lee, 110 Or App 42, 822 P2d 138 (1991) (per curiam): Prior felony convictionsin federal court are
counted in the criminal -history score.

Statev. Tapp, 110 Or App 1, 821 P2d 1098 (1991): “An inquiry about criminal history is not an occasion to
relitigate the facts underlying an out-of-state, or any, conviction.” The only pertinent inquiry is whether the elements of the
prior crime “correspond to the elements of an Oregon felony or Class A misdemeanor.”

See also Statev. Lee, 110 Or App 42, 822 P2d 138 (1991) (per curiam).

3.“Singlejudicial proceeding” rule

See former OAR 253-03-001(18) and 253-04-006(3) (1989), which were repealed effective November 1, 1993
(Or Laws 1993, ch 692, § 1).

State v. Perkins, 112 Or App 604, 830 P2d 598, rev den, 314 Or 392 (1992): “Singlejudicial proceeding” rule
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does not require “merger” of prior convictions entered in a single case where the court has imposed consecutive sentences
on the convictions but suspended execution and placed defendant on concurrent terms of probation.

State v. Schnoor, 111 Or App 358, 826 P2d 88, rev den, 313 Or 211 (1992): “Single judicial proceeding” rule
does not require the “merger” of prior convictions for burglary and UUV, even though the sentences were concurrent, where
defendant committed the underlying crimes 3 months apart and “[t] here was no evidence that [they] were based on the same
transaction or were part of acommon scheme or plan.”

State v. Munro, 109 Or App 188, 818 P2d 971 (1991), rev den, 312 Or 588 (1992): Even though prior
convictions were consolidated for sentencing purposes, “single judicial proceeding” rule does not require “merger” for
criminal-history purposes where: (a) the court has imposed a probationary disposition on each (i.e., the rule “appliesto
‘sentences,’” and probation is not a sentence” under the former scheme), and (b) in any event, the record did not establish
that the underlying “charges arose as part of the same act or transaction or were part of a common scheme.”

4. Counting convictions previously sentenced in the same proceeding
See also Part VII1-B(2) (“Consecutive Sentences—Application of 200/400-Percent Rule”), below.

State v. Martin, 320 Or 448, 887 P2d 782 (1994): The sentencing court imposed the presumptive sentence on the
conviction based on first-in-time crime, recalculated defendant’ s criminal-history score based on that conviction, and then
imposed consecutive presumptive sentence on second conviction using the adjusted gridblock.

See also State v. Crockrell, 133 Or App 196, 890 P2d 1014 (1995) (same).

State v. Bucholz, 317 Or 309, 855 P2d 1100 (1993): If a sentencing court, in a consolidated sentencing hearing
involving convictions based on separate indictments, imposes sentences on convictions for crimes committed during
separate criminal episodes, the court may include the convictions based on the first episode in the defendant’s
criminal-history score for purpose of imposing sentence on the convictions based on the second episode.

See also State v. Johnson, 125 Or App 655, 866 P2d 1245 (1993) (same).

State v. Miller, 317 Or 297, 855 P2d 1093 (1993): The rule on calculating criminal history that was announced in
Sate v. Bucholz applies equally to convictions based on multiple criminal episodes where the charges have been joinedin a
single indictment pursuant to ORS 132.560(1)(b).

State v. Bryant, 245 Or App 519, 263 P3d 368 (2011). Defendant and another inmate, Neal, attacked Officers
Lake and Frye in variety of ways over the course of about a minute. Defendant was convicted of second-degree assault
(count 1) and assaulting a public-safety officer (counts 2 and 3). At sentencing, the court, based on defendant’s convictions
on counts 1 and 2, recalculated defendant’ s criminal-history score per the Miller/Bucholz rule for the APSO conviction
based on count 3 and placed that conviction into gridblock 6-C. Held: Reversed and remanded for resentencing. [1] For
purposes of calculating a defendant’s criminal-history score under the Miller/Bucholz rule, “crimes arise out of the same
‘criminal episode’ where the circumstances are so interrelated that a complete account of one offense cannot be related
without relating details of the other(s).” [2] The sentencing court erred in recalculating defendant’ s criminal-history score
for the APSO based on count 3, because he committed all of the offensesin asingle criminal episode—his assault of Frye
was so interrelated with his assault of Lake that a complete account of his conduct against Frye cannot be related without
also relating details of his conduct directed at Lake.

State v. Sosa, 224 Or App 658, 199 P3d 346 (2008). Defendant was convicted of rape, sodomy, and sexual abuse.
He did not object at sentencing when the trial court increased his criminal-history score without making findings to justify
the increase under State v. Bucholz, and State v. Miller. On appeal, he argued that the court incorrectly used the rape
conviction to increase his criminal-history score for purposes of sentencing him on the sodomy. The state conceded error
but asserted that the appellate court should decline to exerciseits discretion to review it. Held: Remanded for resentencing.
Because the error increased the defendant’ s sentence by four years, and because it was not “certain” that, on remand, the
sentencing court would impose the same sentence, the interests weigh in favor of review.

State v. Norman, 216 Or App 475, 174 P3d 598 (2007). The sentencing court erroneously concluded that one
attempted assault—which defendant committed in the course of trying to run several officers off the road—was a “ separate
criminal episode” from the first two attempted assaults, and that it therefore could be used in calculating defendant’s
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criminal-history score under Miller/Bucholz. The offenses were simply too closely entwined to be separate criminal
episodes; they occurred within a matter of seconds and within 100 yards of each other, and were motivated by defendant’s
single objective to avoid apprehension.

State v. Kayfes, 213 Or App 543, 162 P3d 308, rev den, 343 Or 390 (2007). Defendant, a former middle-school
teacher and coach, was convicted of numerous sexual offensesinvolving astudent. The jury specifically found that the
offenses were “ separate acts’ in that each count “was an act that does not arise from the same continuous and uninterrupted
conduct as another act.” On appeal, defendant raised a Blakely-based challenge to the imposition of consecutive sentences
and the court’s Miller/Bucholz recalcul ation of his criminal history. Held: Affirmed. The court’s calculation of defendant’s
criminal-history score was proper based on the jury’s findings.

State v. Moon, 207 Or App 402, 142 P3d 105, rev den, 342 Or 46 (2006). Because record did not demonstrate the
basisfor the court’s cal culation of defendant’s criminal-history score, defendant failed to establish that the court committed
error on the face of the record under ORAP 5.45(1).

State v. Thomas, 187 Or App 192, 66 P3d 570 (2003). Defendant was convicted of felony DUII, third-degree
assault, and felony hit and run based on asingle incident. Held: Remanded for resentencing. The sentencing court erred
under OAR 213-004-0006 in adjusting defendant’ s criminal-history score upward for purpose of imposing sentence on his
hit-and-run conviction based on his conviction for assault, because those convictions arise from the same criminal episode.

State v. Knight, 160 Or App 395, 981 P2d 819 (1999). Defendant was convicted of, inter alia, multiple counts of
first-degree burglary and violating a stalking order for repeatedly harassing his ex-wife. The prosecutor argued that the
burglary conviction based on an entry at 8 a.m. should be used to elevate defendant’ s criminal-history score for purpose of
imposing sentence on a separate burglary conviction based on a subsequent entry at 10 am. that same day. The sentencing
court rejected that argument on the ground that the charges were consolidated for trial, and it placed both convictionsin
gridblock 8-1. Held: Reversed and remanded for resentencing. Under State v. Bucholz, defendant’s criminal -history score
should be recalculated if the second conviction is based on a crime he committed during a separate criminal episode. “The
fact that the criminal charges are consolidated for trial does not necessarily mean that they arise from a single criminal
episode.” Inthis case, because evidence established that “defendant’ s actions constituted two discrete decisions to commit
separate entries and therefore to commit separate offenses,” the sentencing court erred by failing to treat them as two
separate person felonies.

Statev. Allen, 151 Or App 281, 948 P2d 745 (1997). Defendant was convicted of several offenses based on an
incident in which he, while drunk, ran ared light, collided with two other carsinjuring several victims, and then ran from
the scene. The sentencing court increased defendant’s criminal-history score during the sentencing pursuant to
Miller/Bucholz. Held: [1] The 1993 amendment to OAR 253-04-006(2) did not change that part of the rule announced in
Miller/Bucholz that convictions based separate crimes committed during asingle criminal episode cannot be used to
increase the defendant’ s criminal-history score. [2] In determining whether a conviction entered in the same proceeding
may be used to increase the defendant’ s criminal-history score, the standard is whether it is based on a crime that the
defendant committed during the same “criminal episode” as set forth in ORS 131.505(4). [3] Because all defendant’s
convictions “arose out of a single automobile accident, [they] clearly arose out of a single criminal episode.”

State v. Morton, 137 Or App 568, 905 P2d 1182 (1995): Defendant pleaded guilty to multiple counts of robbery
and assault based on crimes he committed against four victims during separate incidents. Held: Because the convictions are
based on crimes arising from “ separate criminal episodes,” the sentencing court properly adjusted defendant’ s criminal
history during the sentencing hearing.

Statev. Flower, 128 Or App 83, 874 P2d 1359, rev den, 319 Or 572 (1994): The applicable standard isthe
definition of “criminal episode” set forth in ORS 131.505(4). Crimes were not part of the same “criminal episode” merely
because the state joined the charges in a single indictment or moved to consolidate separate indictments pursuant to
ORS 132.560(2).

State v. Plourd, 125 Or App 238, 864 P2d 1367 (1993): [1] Under the Miller/Bucholz rule, convictions sentenced
a the same hearing that are based on crimes defendant committed during a single criminal episode cannot be used to used to
enhance the defendant’ s criminal-history score. [2] A sentencing court cannot use a conviction sentenced at the same
hearing to enhance the defendant’s criminal-history score under the Miller/Bucholz rule unless and until it already has
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imposed a complete sentence on that conviction.

VI. PRESUMPTIVE SENTENCE
A. PRESUMPTIVE SENTENCE

See ORS 137.669; OAR 213-005-0001.
See also Part 11-B(1) (“Right to jury, Apprendi issues’), above.

State ex rel. Huddleston v. Sawyer, 324 Or 597, 932 P2d 1145, cert den, 522 US 994 (1997): Theterm
“presumptive sentence” refers to the specified number of months of incarceration for a conviction that has been placed in
the proper gridblock, not the minimum sentence that otherwise may be prescribed for the conviction by a statute.

State v. I barra-Ruiz, 250 Or App 656, 282 P3d 934, rev den, 353 Or 127 (2012). Defendant was convicted of
hindering prosecution and conspiracy to commit murder, and the sentencing court ranked his conspiracy conviction asa
category 11 offense, the same as completed murder, and imposed the 128-month presumptive sentence. Held: Affirmed.
[1] The sentencing court “has discretion to rank an unclassified offense even higher than its predicate offense.” The
category 11 ranking was permissible. [2] Because the 90-month sentence prescribed by ORS 137.700 for a conviction for
conspiracy to commit murder is merely a minimum sentence—not the presumptive sentence—the 128-month sentence the
court imposed was not a departure.

State v. Montazer, 133 Or App 271, 891 P2d 662, rev den, 321 Or 268 (1995): Defendant’s conviction for
first-degree sexual abuse fallsinto gridblock 8-1, the sentencing court imposed a sentence of imprisonment “not to exceed
eighteen (18) months,” and defendant contended for the first time on appeal that court failed to impose a determinate
sentence. Held: The disposition was reversible error because the sentencing court “did not identify a definite term of
imprisonment as [OAR 253-05-005] requires,” which creates “difficulties in administering such an indefinite sentence.”

State v. Shaffer, 121 Or App 131, 854 P2d 482 (1993): Sentencing court erred in using presumptive sentence
prescribed by gridblock 8-1, rather than that prescribed by the correct gridblock, 8-C, when it imposed a concurrent
sentence on that conviction. The “shift to column I” rule in OAR 253-12-020(2) applies only to consecutive sentences.

Statev. Tremillion, 111 Or App 375, 826 P2d 95 (per curiam), rev den, 313 Or 300 (1992): The sentencing court
erred in failing to impose a definite term-of-months sentence from within the presumptive range (the court imposed a
sentence of “15 to 18 months”).

State v. Spinney, 109 Or App 573, 820 P2d 854 (1991), rev dism'd, 313 Or 75 (1992): The guidelines grant the

sentencing court discretion to “impose a sentence at the highest or lowest ends of the range that is provided in the sentencing
grid blocks, OAR 253-05-001, or may impose a departure sentence, OAR 253-02-001(3)(d); OAR 253-08-001."

B. TERM OF POST-PRISON SUPERVISION

See also Part X (“Post-Prison Supervision”), below.

1. Term of post-prison supervision prescribed by rules

See OAR 213-005-0002 to -0005.

State v. Morgan, 316 Or 553, 856 P2d 612 (1993). With respect to a murder conviction subject to the sentencing
guidelines, the court must impose the life-time term of post-prison supervision mandated by OAR 253-05-004(1) [now
OAR 213-005-0004].

See also State v. Bellek, 316 Or 654, 856 P2d 616 (1993) (per curiam) (same).

State v. McCallum, 256 Or App 692, 301 P3d 965 (2013) (per curiam). Defendant was convicted on three counts
of criminal mistreatment, a class C felony, and the court imposed a 36-month prison term and 36 months of post-prison
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supervision, for atotal of 72 months. Held: Reversed and remanded. The combined prison and PPS terms could not exceed
five years.

Statev. Hall, 256 Or App 518, 301 P3d 438 (2013) (per curiam). Defendant was convicted on 100 counts of first-
degree encouraging child sexual abuse under ORS 163.684, a Class B felony, and the sentencing court imposed a sentence
of incarceration and a 120 months post-prison supervision less time actually served” on each conviction. Held: Reversed
and remanded for resentencing. The PPS terms were unlawfully “indeterminate” and constituted plain error in light of State
v. Mitchell, 236 Or 16 App 248 (2010).

Note: The “less time served” clause that the court imposed in this case is correct if the conviction is subject to
ORS 144.103(1), which provides that the defendant “shall serve aterm of post-prison supervision that continues until the
term of the post-prison supervision, when added to the term of imprisonment served, equals the maximum statutory
indeterminate sentence for the violation.” For other felony convictions, Mitchell requires that the sentencing court must
impose a specific PPS term. In this case, the defendant’ s convictions are not subject to ORS 144.103(1), which applies only
to a specific list of felony sexual offenses—not to all felony sexual offenses (which isacommon mistake). Consequently,
the sentencing court should have imposed only a 36-month term of PPS on each of the convictions.

State v. Powell, 253 Or App 185, 288 P3d 999 (2012), rev den, 353 Or 714 (2013). The sentencing court violated
OAR 213-005-0002(4), when it imposed a 60-month sentence with a 24-month term of post-prison supervision on
defendant’ s PCS conviction, aclass C felony. That termiserror even though the court also imposed a no-rel ease order per
ORS 137.750 and judgment provided that the PPS term “is hereby reduced to the extent necessary to conform the total
sentence length to the statutory maximum.”

State v. Renner, 250 Or App 471, 280 P3d 1043 (2012) (per curiam). The sentencing court revoked defendant’s
probation on convictions for attempted first-degree sexual abuse and attempted first-degree sodomy, and it imposed on each
conviction, per ORS 144.103(1), a 120-month term of post-prison supervision, less time served. Held: Reversed and
remanded. The PPS terms on the sexual-abuse convictions are plain error, because the offense is a class C felony and so the
terms should be only 60 months.

Statev. Young, 249 Or App 597, _ P3d __ (2012). Defendant pleaded guilty to charges of second-degree
burglary, UUV, and multiple counts of identity theft, all C felonies, and stipulated to crime-seriousness ranking of 8 or 9 for
each. The court imposed 60-month prison terms and terms of post-prison supervision that were 60 or 36 months, “minus the
period of incarceration.” Held: Remanded for resentencing, otherwise affirmed. [1] The five-year terms of post-prison
supervision are error because the maximum term for those offenses was only three years, per OAR 213-005-0002(2).

[2] The post-prison supervision terms also were erroneous because, when added to the terms of incarceration, the total
exceeded the maximum statutory indefinite sentence for the crimes, in violation of OAR 213.005-0002(4). The clause
making their length contingent on the length of time the defendant is incarcerated creates an unlawfully “indeterminate’
sentence.

State v. Nolasco-Lara, 249 Or App 111, 274 P3d 880 (2012). Defendant pleaded guilty to second-degree robbery
pursuant to a plea agreement providing that the state would recommend a 70- month prison sentence with 5 years of post-
prison supervision; the state dismissed other and more serious charges. The court imposed that sentence, and defendant did
not object. Held: Affirmed. The 5-year term of post-prison supervision is error both because the prescribed termis only
three years, OAR 213-005-0002(2)(a), and because the total sentences exceeds the statutory maximum, OAR 213-005-
0002(4). But the court declined to review the claim as “plain error,” because the term was expressly included in the plea
agreement, defendant obtained “a significant benefit” by the deal, and “it is possible that defendant made a strategic choice
not to object.”

State v. Capri, 248 Or App 391, 273 P3d 290 (2012). Pursuant to a plea agreement, defendant pleaded guilty to
two counts afelony stalking, a class C felony, and the court imposed a 41-month prison sentence on each, with 28 months
on the second to be served concurrently with the first, and it also imposed a 36-month term of post-prison supervision on
each conviction. Defendant argued for the first time on appeal that the post-prison supervision termsviolated OAR 213-
005-0002(4), because the total sentence isthus 77 months. Held: Reversed and remanded. “Plain error” review is
permissible because defendant is prejudiced because the post-prison supervision terms are 17 months too long.

State v. Clark, 240 Or App 813, 247 P3d 1279 (2011) (per curiam). On defendant’s merged convictions for first-
degree rape, the court imposed a 100-month sentence and a 20-year term of PPS. Held: Reversed and “remanded for
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resentencing.” [1] Because the PPS term appeared for the first time in the judgment, “ preservation was not required.”
[2] The PPSterm iserror because, under ORS 144.103(1), it should “be reduced by the amount of time served.”

State v. Elk, 240 Or App 432, 247 P3d 328 (2011) (per curiam). The sentencing court imposed a 36-month prison
term with a 60-month term of post-prison supervision on defendant’s conviction for felony public indecency. Held:
Reversed and remanded. [1] The PPStermis“plain error” because that conviction is not subject to the extended PPS term
mandated by ORS 144.103(1), and OAR 213-005-0002(2)(a) prescribes only a 24-month term of post-prison supervision.
[2] “Resentencing” is required by ORS 138.222(5).

State v. Mitchell, 236 Or App 248, 235 P3d 725 (2010). After revoking defendant’s probation on conviction for
coercion, the court imposed a 58-month prison sentence with a 36-month term of post-prison supervision and ordered that
“if the length of incarceration plus the length of [PPS] exceeds the statutory maximum indeterminate sentence, then the
length of [PPS] is hereby reduced to the extent necessary to conform the total sentence length to the statutory maximum.”
Held: Reversed and remanded for resentencing. [1] Term of PPSwas plain error. [2] The PPSterm is unlawful because it
“isindeterminate.” [3] OAR 213-005-0002(4) requires the court “to impose aterm of PPS that, when added to the
incarceration term imposed (but not necessarily served), would equal 60 months.”

See also Statev. Gutierrez, 243 Or App 285, P3d __ (2011) (court erroneously imposed on defendant’s
conviction for coercion a 36-month sentence and a 36-month term of post-prison supervision, less time served; remanded
for resentencing).

State v. Donner, 230 Or App 465, 215 P3d 928 (2009). Upon revoking defendant’s probation on his conviction
for attempted second-degree kidnapping, the court orally imposed the presumptive 36-month prison sentence. But the
written judgment imposed only a 6-month prison term with a 36-month term of post-prison supervision. After defendant
had completed serving the prison term and had been released onto PPS, the court entered an amended judgment pursuant to
ORS 138.083(1) to correct “the scrivener’s error”; the amended judgment increased the prison term to 36 months. Held:
Affirmed in part, remanded for resentencing. Although the court had authority to correct the written judgment even though
defendant already had served the original sentence, the PPS term violated OAR 213-005-0002(4) because it caused the total
sentence to exceed 60 months.

See also State v. Hyman, 232 Or App 276, 221 P3d 832 (2009) (per curiam) (court violated OAR 213-005-
0002(4) when it imposed a 42-month prison sentence with a 36-month term of PPS on conviction for class C felony) State v.
Flanagan, 231 Or App 561, 219 P3d 610 (2009) (per curiam) (same, 55-month prison sentence and 24-month term of PPS
on conviction for class C felony); State v. Williams, 230 Or App 488, 215 P3d 930 (2009) (per curiam) (same, 60-month
prison sentence with a 36-month term of PPS on a conviction for a class C felony).

State v. Johnson, 220 Or App 504, 187 P3d 742 (2008). The sentencing court erred under OAR 213-005-0002(4)
when it imposed a 36-month term of post-prison supervision on each of defendant’ s three convictions for class C felonies,
which caused the total sentence for each to exceed 60 months.

State v. Hollinquest, 212 Or App 488, 157 P3d 96 (per curiam), rev den, 343 Or 206 (2007). The court imposed
on defendant’ s conviction for first-degree mandaughter a 240-month sentence by upward departure with a 36-month term of
post-prison supervision. Held: Reversed and remanded. Because the 240-month term is the statutory maximum, the court
committed plain error by imposing, in addition, the 36-month term of post-prison supervision.

State v. Johnson, 212 Or App 135, 157 P3d 295 (2007) (per curiam). The sentencing court committed plain error
by imposing on defendant’ s conviction for first-degree sexual abuse a 20-year term of post-prison supervision per ORS
144.103 (the correct termis only 10 years).

State v. Deloache, 207 Or App 641, 142 P3d 74 (2006). The sentencing court committed plain error by imposing
on defendant’ s conviction for conspiracy to commit murder a 90-month sentence with a 20-year term of post-prison
supervision lesstime served (the correct termis only 36 months).

State v. Vedder, 206 Or App 424, 136 P3d 1128 (2006), rev den, 342 Or 417 (2007). Defendant was convicted of
attempted aggravated murder and first-degree rape and sodomy. The sentencing court designated the first as the primary
offense and imposed a 120-month sentence with 36 months of post-prison supervision. The court then imposed on each of
the sexual-assault convictions a consecutive 100-month sentence and, per ORS 144.103, a 20-year term of PPS, lesstime
served. Held: Affirmed. Although OAR 213-012-0020(4)(a) appears to require that the PPS term for the consecutive
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sentences isthat term prescribed for the “primary offense,” the longer terms mandated by ORS 144.103 apply, because that
isthe more recent and specific statute.

State v. Stalder, 205 Or App 126, 133 P3d 920, rev den, 340 Or 673 (2006). The sentencing court erred under
OAR 213-005-0002(4) and -0005 by imposing, on defendant’ s conviction for a class C felony, a 40-month sentence with a
24-month term of post-prison supervision with the provision that the period of incarceration when added to the PPS term
“shall not exceed 60 months.”

State v. McClain, 201 Or App 358, 118 P3d 854 (2005), rev den, 342 Or 46 (2006). The sentencing court
imposed on a conviction for aclass C felony a 60-month prison term with a 24-month term of post-prison supervision and
ordered that the sentence “shall not exceed 60 months, in any case, including incarceration and PPS.” Held: That term
complies with OAR 213-005-0002(4).

State v. Angell, 200 Or App 244, 113 P3d 998 (2005). The sentencing court erred when it imposed a 24-month
prison sentence with a 120-month term of post-prison supervision on defendant’s conviction for second-degree sexual
abuse, aclass C felony.

State v. Crowell, 198 Or App 564, 109 P3d 391 (2005). The sentencing court erred when it imposed post-prison
supervision terms of 10 years less time actually served on defendant’ s convictions for second-degree robbery and

kidnapping.

State v. Stankewitz, 195 Or App 411, 97 P3d 695 (2004) (per curiam). The sentencing court erred when it
imposed a 50-month prison sentence with a 24-month term of post-prison supervision on defendant’ s conviction for a class
C felony.

See also Statev. Galvin, 195 Or App 413, 97 P3d 696 (2004) (per curiam) (same).

State v. McCormick, 185 Or App 491, 60 P3d 1089 (2002), rev den, 335 Or 391 (2003). The Court of Appeas
reviewed, as “plain error” in light of the intervening decision in Layton v. Hall, defendant’ s unpreserved claim that the
sentence imposed, a 5-year firearm-minimum term with a 2-year term of post-prison supervision, violates ORS 161.605.

See also Statev. Drew, 188 Or App 665, 72 P3d 1064 (2003) (per curiam)

Day v. Board of Parole and Post-Prison Supervision, 184 Or App 409, 56 P3d 495 (2002). “Under ORS
161.035(4), criminal defendants must be sentenced under the statutory scheme in force when their crimes were committed,
unless the legidature has expressed an intent to the contrary. Statutes regarding parole and other forms of post-prison
supervision are, in effect, incidents of criminal sentences.” For plaintiff, the post-prison supervision period provided by
former ORS 421.120(3) appliesto his sentence.

Layton v. Hall, 181 Or App 581, 47 P3d 898 (2002). Under OAR 213-005-0002(4), the sentencing court erred
when it imposed a 36-month term of post-prison supervision on petitioner’s conviction for assault in the third degree, a class
C felony, in addition to the 5-year firearm-minimum sentence. “ORS 161.610 does nhot establish, control, or limit post-
prison supervision termsin any way. OAR 213-005-0002 both establishes and limits the length of post-prison supervision
terms.”

Statev. Hordey, 168 Or App 559, 7 P3d 646 (2000). The sentencing court imposed a 70-month sentence on
defendant’ s conviction for second-degree robbery per Measure 11, but it neglected to impose the mandated 24-month term
of post-prison supervision. The judgment was affirmed on direct appeal. Later, the court entered an amended judgment
adding the omitted term of post-prison supervision. Held: Affirmed. The original sentence was outside the court’s
sentencing authority, and it retained jurisdiction to correct the error even though defendant had commenced service of the
sentence (distinguishing State v. Hamilton, 158 Or App 258 (1999)).

Statev. Lewis, 150 Or App 257, 945 P2d 661 (1997). The sentencing court must impose the term of post-prison
supervision prescribed by OAR 213-05-002(2) even when it imposes the mandated minimum sentence under Measure 11
instead of the prison term prescribed by the guidelines.

Statev. Little, 116 Or App 322, 842 P2d 414 (1992): The sentencing guidelines mandate imposition of aterm of
post-prison supervision for all prison sentences; one of the basic principles underlying the guidelinesis that offenders
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released from prison will be under post-prison supervision for a period of time.
Note: OAR 213-05-002(4) was amended in 1993 to limit the term of post-prison supervision by the maximum
indeterminate sentence prescribed for the crime of conviction. See Layton v. Hall, 181 Or App 581, 47 P3d 898 (2002).

Statev. Lanig, 116 Or App 48, 838 P2d 645 (1992) (per curiam): Because OAR 253-05-002(2)(b) prescribed a
24-month term of post-prison supervision for the conviction, the sentencing court committed plain error in imposing
36-month term.

See also State v. Cherepanov, 121 Or App 195, 853 P2d 324 (1993) (per curiam) (same); State v. Graves, 120
Or App 226, 851 P2d 635 (per curiam), rev den, 318 Or 98 (1993) (sentencing court erred in imposing 36-month term of
post-prison supervision instead of prescribed 24-month term); State v. Morgan, 120 Or App 222, 851 P2d 636 (1993)

(per curiam) (sentencing court erred in imposing 60-month term of post-prison supervision instead of prescribed 36-month
term); State v. Smith, 116 Or App 73, 841 P2d 1 (1992) (same).

But see State v. Chacon, 127 Or App 130, 870 P2d 271 (1994) (per curiam) (court refused to review unpreserved
claim that sentencing court erred in imposing 36-month term of post-prison supervision on a conviction for a category 6
DCS offense); State v. Hopkins, 127 Or App 622, 874 P2d 827, rev den, 319 Or 281 (1994) (court refused to review
unpreserved challenge to 60-month term of post-prison supervision imposed on attempted-murder conviction).

State v. Rund, 115 Or App 382, 837 P2d 563 (1992) (per curiam): Sentencing court lacked authority to impose
5-year term of post-prison supervision where OAR 253-05-002(2)(c) prescribed 36-month term.

State v. Pinkowsky, 111 Or App 166, 826 P2d 10 (1992): [1] “Under the guidelines, a sentencing court does not
have discretion not to impose post-prison supervision. OAR 253-05-002 requires imposition of term of post-prison
supervision as part of a sentence for any offender who is sentenced to prison.” [2] Sentencing court had authority to enter
amended judgment adding term of post-prison supervision notwithstanding that defendant had completed service of his
prison term and had been released.

2. Extended term of post-prison supervision mandated or authorized by statute

See ORS 144.103 (prescribing extended post-prison supervision terms for certain sexual offenses and first-degree
assault on child under six years of age); ORS 137.765 et seq. (lifetime term for sexually violent dangerous offenders);
ORS 161.725 and 144.232 (extended term for dangerous offenders).

Note: The 2005 Legidative Assembly amended ORS 144.103 (effective April 24, 2006) to mandate a lifetime term
of post-prison supervision for a defendant convicted of first-degree rape, sodomy, sexua penetration, or kidnapping based
on asexual assault on achild under 12 years of age. Or Laws 2006, ch 1.

See also Parts IX-A (“Murder Convictions’), -B (“Dangerous-Offender Sentences’), and -I (“Other ‘Prior
Conviction” Statutes’), below.

Statev. Sartin, 248 Or App 748, 274 P3d 259 (2012) (per curiam). [1] The sentencing court committed plain
error when it imposed 10-year terms of post-prison supervision on defendant’s convictions for first-degree sexual abuse
without ordering, as required by ORS 144.103(1), that those terms are to be reduced by the prison terms served. [2] The
proper remedy is aremand for resentencing, rather than simply for entry of a corrected judgment.

Statev. Clark, 240 Or App 813, 247 P3d 1279 (2011) (per curiam). On defendant’s merged convictions for first-
degree rape, the court imposed a 100-month sentence and a 20-year term of PPS. Held: Reversed and “remanded for
resentencing.” [1] Because the PPS term appeared for the first time in the judgment, “ preservation was not required.”

[2] The PPStermiserror because, under ORS 144.103(1), it should “be reduced by the amount of time served.”

State v. Elk, 240 Or App 432, 247 P3d 328 (2011) (per curiam). The sentencing court imposed a 36-month prison
term with a 60-month term of post-prison supervision on defendant’s conviction for felony public indecency. Held:
Reversed and remanded. [1] The PPStermis“plain error” because that conviction is not subject to the extended PPS term
mandated by ORS 144.103(1), and OAR 213-005-0002(2)(a) prescribes only a 24-month term of post-prison supervision.
[2] “Resentencing” is required by ORS 138.222(5).

State v. Rickard, 225 Or App 488, 201 P3d 927 (2009). During the course of post-conviction proceedings
initiated by defendant, the state filed a motion under ORS 138.083 to amend the judgment of conviction and sentence to
make them consistent with ORS 144.103, which imposes extended terms of post-prison supervision on some crimes.
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Without notifying defendant, the court issued an amended judgment that: (1) added the phrase “less time actually served” to
the PPS terms on certain convictions, to assure that the combined terms of incarceration and PPS did not exceed the
maximum statutory sentences for those offenses, as required by ORS 144.103; (2) reduced the length of PPS on certain
convictions from 20 years to 10 years, as required by ORS 144.103; and (3) increased the duration of some PPS terms from
36 monthsto five years. Defendant appealed arguing that the amendments were unlawful because they were done outside
his presence, contrary to ORS 137.030 and Art I, 8§ 11. Held: Reversed, remanded. The amendments that erroneously
increased the defendant’ s PPS term from 36 months to 5 years based on a version of the statute that did not apply to
defendant were substantive, not mere clerical errors; thus, defendant was entitled to notice and to be present. Because the
applicable statutes did not require the amendment, defendant had aright to be heard. The right to be present and to be heard
protects against prejudicial actions by the sentencing court that are not required by law.

State v. Hopson, 220 Or App 366, 186 P3d 317 (2008), mod on recons, 228 Or App 91, 206 P3d 1206 (2009).
The right-to-jury rule in Blakely appliesto imposition of alifetime term of post-prison supervision under ORS 137.765
(2005) based on afinding that the defendant is a sexually violent dangerous offender. For purposes of Blakely, an extended
term of post-prison supervision is part of the “sentence.”

Note: The current version of ORS 137.767(6) provides that the defendant is entitled to ajury trial on the issue of
whether heisa SVDO.

State v. Johnson, 212 Or App 135, 157 P3d 295 (2007) (per curiam). The sentencing court committed plain error
by imposing on defendant’ s conviction for first-degree sexual abuse a 20-year term of post-prison supervision per
ORS 144.103 (the correct termisonly 10 years).

State v. Vedder, 206 Or App 424, 136 P3d 1128 (2006), rev den, 342 Or 417 (2007). Defendant was convicted of
attempted aggravated murder and first-degree rape and sodomy. The sentencing court designated the first as the primary
offense and imposed a 120-month sentence with 36 months of post-prison supervision. The court then imposed on each of
the sexual-assault convictions a consecutive 100-month sentence and, per ORS 144.103, a 20-year term of PPS, lesstime
served. Held: Affirmed. Although OAR 213-012-0020(4)(a) appears to require that the PPS term for the consecutive
sentences isthat term prescribed for the “primary offense,” the longer terms mandated by ORS 144.103 apply, because that
isthe more recent and specific statute.

State v. Pervish, 202 Or App 442, 123 P3d 285 (2005), rev den, 340 Or 308 (2006). The sentencing court erred in
imposing a 10-year term of post-prison supervision less time served on defendant’ s convictions for compelling prostitution,
because ORS 144.103 does not apply to such a conviction.

State v. Grow, 201 Or App 717, 120 P3d 534 (per curiam), rev den, 339 Or 544 (2005). The sentencing court
erred when it imposed a 75-month prison sentence and a 10-year term of post-prison supervision on defendant’s conviction
for unlawful sexual penetration in the second degree, aclass C felony. Under ORS 144.103, that term of post-prison
supervision must be reduced by the prison term actually served.

State v. Linebaugh, 149 Or App 771, 945 P2d 97 (per curiam), 326 Or 234 (1997). Sentencing court erred when
it imposed a 10-year term of post-prison supervision pursuant to ORS 144.103 on defendant’ s conviction for first-degree
sexua abuse without ordering that term shall be reduced by the prison term that defendant serves.

State v. Umtuch, 144 Or App 366, 927 P2d 142 (1996), rev den, 324 Or 654 (1997): The 240-month term of
post-prison supervision imposed on conviction for first-degree sodomy pursuant to ORS 144.103 was error, because the
court failed to provided that that term would be reduced by time served.

State v. McFee, 136 Or App 160, 901 P2d 870 (1995), pet dismissed 323 Or 662 (1996): ORS 144.103 does not
apply to a conviction for first-degree sexual abusein violation ORS 163.427 based on a crime committed between
September 29, 1991 (i.e., when ORS 144.103 took effect) and November 4, 1993 (i.e., when ORS 144.103 was amended to
add ORS 163.427).

See also Statev. Weikert, 145 Or App 263, 929 P2d 1070 (1996), rev den, 325 Or 45 (1997) (same).

State v. Burch, 134 Or App 569, 896 P2d 10 (1995): When sentencing court imposes an extended term of
post-prison supervision per ORS 144.103, the court should not simply subtract the prison sentence imposed from maximum
indeterminate sentence prescribed for conviction and then impose the remainder. ORS 144.103 requires service of a PPS
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term based on “the term of imprisonment served,” not the prison term imposed, and the defendant may obtain early release
on that conviction. Therefore, the court should impose full PPS term less time actually served on the prison sentence
imposed.

State v. Berkey, 129 Or App 398, 877 P2d 1238 (per curiam), rev den, 320 Or 360 (1994): ORS 144.103 applies
only to subject convictions based on crimes committed after September 29, 1991.
See also Statev. Minniear, 124 Or App 197, 859 P2d 1205 (1993) (per curiam) (same).

3. Court-imposed conditions of post-prison supervision

State v. Reed, 235 Or App 470, 237 P3d 826 (2010). Defendant was convicted of first-degree burglary and sexual
abuse, and the prosecutor asked the court to recommend as a condition of post-prison supervision that defendant be barred
from contacting the victim or her family. The court’s oral sentence and the written judgment, however, purported to impose
that as a condition of PPS. Defendant did not object. Held: Reversed and remanded. [1] The order is plain error because a
sentencing court “may recommend conditions of post-prison supervision but may not order them.” [2] Defendant is
prejudiced because the condition imposed in the judgment is more slightly restrictive than the condition that the board.

State v. Hart, 329 Or 140, 985 P2d 1260 (1999). Restitution need not be made payable during the post-prison
supervision term; instead, the obligation can be extended for at least 20 years.

Lattymayer v. Thompson, 170 Or App 160, 12 P3d 535 (2000), rev den, 332 Or 56 (2001). A sentencing court
does not have authority to impose conditions of post-prison supervision.

State v. Knupp, 140 Or App 10, 914 P2d 33 (1996): Notwithstanding general rule that sentencing court has no
authority to impose conditions of post-prison supervision, “under ORS 161.675(1), the sentencing court has the authority, in
fact the responsibility, as part of itsimposition of sentence, if a monetary penalty isimposed, to set a payment schedule,
even though it may later be modified by the Board of Parole.” Although the court should not impose the fine as a condition
of post-prison supervision, the Court of Appealswill construe such an order as one “to pay afine as part of his sentence, but
to suspend payment until heis released on post-prison supervision.”

See also Statev. Larson, 144 Or App 611, 927 P2d 1117 (1996) (same).

State v. Dusenberry, 130 Or App 205, 880 P2d 515 (1995): Sentencing court erred in ordering defendant, asa
condition of post-prison supervision, to complete drug-treatment program; the court “lacks authority to impose conditions of
parole.”

See also State v. Weeks, 135 Or App 493, 899 P2d 730 (1995) (sentencing court lacked authority to impose
post-prison supervision terms); State v. Wright, 128 Or App 88, 875 P2d 1174 (1994) (sentencing court is without authority
to impose conditions of incarceration and post-prison supervision); State v. Weiss, 113 Or App 255, 830 P2d 637 (1992)
(per curiam) (same); Statev. Holliday, 110 Or App 426, 824 P2d 1148, rev den, 313 Or 211 (1992) (same); State v. Potter,
108 Or App 480, 816 P2d 661 (1991) (per curiam) (same).

Statev. Carr, 116 Or App 60, 840 P2d 724 (1992) (per curiam): A sentencing court does not have authority to
impose restitution as a condition of post-prison supervision. The appellate court, however, interpreted “the judgment as
sentencing defendant to pay restitution but suspending payment until heis no longer incarcerated.”

C. PROBATIONARY DISPOSITIONS

See ORS 137.012 (extended terms for certain sexua offenses); OAR 213-005-0007 and -0008.
See also Part X (“Revocation or Modification of Probation”), below.

State v. Youngs, 256 Or App 755, 301 P3d 976 (2013) (per curiam). Defendant pleaded guilty to unlawful
possession of methamphetamine, and the sentencing court placed him on probation and, as a condition of probation, ordered
forfeiture of his cell phone, which had been seized during the investigation. Held: Remanded for resentencing. Under
ORS 161.045(4), “the court lacked authority to order forfeiture as a condition of probation.

State v. Gaskill, 250 Or App 100, 279 P3d 275 (2012). Defendant chatted up a vulnerable young woman in a
dollar store, followed her back to her apartment, followed her around inside her apartment for three hours despite her hints
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that he leave, and kissed her on her neck and the back of her head. She eventually managed to convince himto leave. He
pleaded guilty to a charge of sexual abuse in the third degree. At sentencing, the prosecutor noted that defendant had a
criminal history of such offenses and “takes advantage of situations where he can find these vulnerable women, and put
them in positions that they clearly do not want to bein.” None of his previous offenses involved minors, and defendant
assured the court that he does not have “a problem with minors.” Nonethel ess, the court imposed as a condition of
probation that he not have contact with minors or frequent places where minors congregate. Held: Reversed and remanded
for resentencing. [1] “Under ORS 137.540(2), atria court has broad discretion to impose specia conditions of probation.
However, the conditions must be ‘reasonably related to the crime of conviction or the needs of the probationer for the
protection of the public or reformation of the probationer, or both.” ORS 137.540(2). Moreover, the conditions cannot be
more restrictive than necessary to achieve the goals of probation. A trial court must establish afactual record to support its
imposition of special conditions. That record may be established either at trial or by evidence presented at the sentencing
hearing.” [2] In thisrecord, there is no connection between defendant’ s unlawful sexual conduct and his relationship to
minors. The challenged special conditions of probation are not reasonably related to the protection of the public or
reformation of defendant.”

State v. Everitt, 247 Or App 619, 269 P3d 117 (2012). Defendant was convicted of menacing, disorderly conduct
in the second degree, and harassment, and the court imposed a probationary sentence and ordered him to do community
service as a condition of probation. Defendant argued on appeal that the court erred in ordering him to do community
service “without his consent.” Held: Reversed and remanded. In order to require a probationer to do community service,
ORS 137.128(1) requires “the offender must consent.” The court erred when it ordered defendant to perform community
service because, as far asthe record showed, he “did not consent to donate labor for the welfare of the public.”

Note: If the court imposes a community service as a condition of probation under ORS 137.128, make sure that the
record shows that the defendant expressly “consents’ to that condition. If the defendant is convicted of DUII and the court
imposes community service as a condition of probation under to ORS 813.020(2), it is less clear whether an on-the-record
“consent” from the defendant is necessary, because that statute does not include the “the offender must consent”
reguirement.

State v. Banks, 246 Or App 109, 265 P3d 50 (2011). Defendant pleaded guilty to attempted UUV (a
misdemeanor), and the court placed him on probation for two years, imposed a compensatory fine of $3,686 and order him
to pay $50 a month on the fine. Defendant failed to make the payments, and he was arrested on the probation-violation
allegation. At the show-cause hearing, the court continued defendant on probation but extended the term for atotal period of
six years, in order to allow defendant sufficient time to pay off the fines. Defendant did not object, but he then appealed
arguing that the court committed “plain error” because it lacked authority under ORS 137.010 to extend the probationary
period to six years. Held: Affirmed. Defendant may have had a strategic purpose in not objecting to extension of his
probation into a sixth year because that gave him additional time to pay the find and thus avoid revocation of his probation
and imposition of ajail sentence.

State v. Donahue, 243 Or App 520, _ P3d __ (2011). Defendant pleaded no contest to one count of prostitution
that she committed on 82™ Street in Portland. The court imposed an 18-month probationary term and required, as a special
condition of probation, that she not to enter a certain “high vice” areain Portland around 82™ and Sandy unless she was
passing through it in acar or public transportation. On appeal, defendant argued that the condition was (1) not reasonably
related to the crime of conviction, (2) overbroad, (3) unconstitutionally infringed her freedom of association. Held:
Affirmed. The condition at issue was proper because she had committed the crime in that area and it was “ reasonably
related to the protection of the public or her reformation, or both.” The fact that the probation condition could have been
more narrowly tailored does not necessarily establish that the condition was overbroad or an unconstitutional infringement
of her freedom of association. Defendant “makes no argument that she suffers any particular harm as aresult of having to
shop elsewhere.” Further, under ORS 137.540(2)(a), “a probation condition can include much greater intrusions upon a
defendant’ s freedom of association than those imposed on defendant in this case.”

State v. Baker, 235 Or App 321, 230 P3d 969 (2010). Defendant was sentenced to a one-year term of probation
on her conviction for telephonic harassment. Prior to her conviction, her ex-husband had initiated a proceeding for a
stalking protective order in connection with the conduct underlying the conviction. Eighteen days after defendant was
sentenced, the trial court held a hearing on the requested stalking protective order and extended defendant’ s term of
probation to five years in exchange for the ex-hushand’ s agreement to dismiss his request for a stalking protective order. On
appeal, defendant argued that the trial court erred by doing so. Held: A trial court abuses its discretion when it extends
probation for reasons other than the protection of public safety and/or the rehabilitation of the defendant. Thetrial court’s

67



extension of probation “as a means of avoiding a hearing on the stalking protective order” was an abuse of discretion.

State v. Marks, 227 Or App 634, 206 P3d 1102 (2009) (per curiam). The sentencing court committed plain error
when it imposed a six-year term of probation, because the maximum termis five years, ORS 137.010(4).

State v. Fults, 219 Or App 305, 182 P3d 267 (2008). On remand, 343 Or 515 (2007), the Court of Appeals held
that the sentencing court’ s imposition of a 36-month term of probation instead of the presumptive 24-month term did not
congtitute plain error because defense counsel expressly consented, there may have been a“ strategic choice,” and the
existence of a concurrent 36-month term of probation on another conviction mad gravity of the error “dight.”

State v. McCollister, 210 Or App 1, 150 P3d 7 (2006). The sentencing court properly imposed the “sex-offender
package’ per ORS 137.540(2) as a condition of probation on defendant’ s conviction for harassment. To impose that
condition, it was not necessary for the court specifically to find that defendant acted with a sexual purpose. Consequently,
imposition of that condition did not depend on a specific finding of fact, and defendant was not entitled to ajury finding
under Blakely.

State v. Phillips, 206 Or App 90, 135 P3d 461, rev den, 341 Or 548 (2006). [1] “We review thetrial court’s
imposition of probation conditions for errors of law.” [2] The sentencing court properly imposed, as a special probation
condition under ORS 137.540(1)(m), that defendant complete sex-offender treatment. Even though his convictions were not
for sexual offenses, the court properly found that he acted with a sexual purpose in committing them and that the conditions
were reasonably related to protection of the public and reformation.

State v. Liechti, 202 Or App 649, 123 P3d 350 (2005), rev den, 340 Or 673 (2006). The sentencing ordered
defendant, as a special condition of his probation on his conviction for DUII, to turn in his medical-marijuana card and to
refrain from using marijuana during his probation, and defendant appealed challenging that condition. Held: Affirmed.
ORS 137.540(1)(j) requires a probationer to obey al laws, including federal law. “Compliance with federal law requires
defendant to abstain from marijuana possession and use,” even if the OMMA may permit it. Because defendant is barred
from possessing marijuana by the general condition, his challenge to the special condition provides no basis for reversal.

State v. Patton, 201 Or App 509, 119 P3d 250, rev den, 339 Or 609 (2005). The sentencing court erred under
ORS 137.540(2) when it ordered defendant, as a condition of probation on his sexual-abuse convictions, not to consume
alcohol, because that restriction is not related to the offense.

State v. Brown, 200 Or App 427, 115 P3d 254, rev den, 339 Or 544 (2005). Defendant’s unpreserved
Blakely-based challenge to the special conditions of probation imposed on his conviction for felony DUII are not reviewable
asplain error, because “the gravity of the asserted error is dight” under the circumstances.

State v. Gutierrez, 197 Or App 496, 106 P3d 670, on recons, 199 Or App 521, 112 P3d 433 (2005), rev den, 340
Or 673 (2006). The Court of Appeals refused to review defendant’ s unpreserved Blakely-based challenge to an upward
durational departure to a 36-month term of probation on afelony conviction, because it is not clear that Blakely appliesto
probationary terms and, in any event, that term is concurrent with and on the same conditions as a 60-month probationary
term, on a misdemeanor conviction, that he does not challenge.

State v. Bourrie, 190 Or App 572, 80 P3d 505 (2003). Where defendant’ s conviction was not for a sexua offense,
the probation condition requiring sex-offender evaluation and treatment was not reasonably related to the crime of
conviction or the needs of the defendant.

Statev. Tallman, 190 Or App 245, 78 P3d 141 (2003): The presumptive sentence for defendant’s conviction for
first-degree criminal mistreatment was 20 months. With the defendant’ s agreement but over the state’ s objection, the court
departed dispositionally and imposed a 5-year probationary sentence but ruled that, if it later revokes probation, it will
impose a 36-month prison sentence without possibility of release for 21 months. The written judgment noted that the court
suspended imposition of sentence and imposed the probationary term. Held: Reversed and remanded. [1] The state’s
objection that the proposed 36-month sentence on revocation is unlawful under OAR 213-010-0002(2) “is not ripe.”

[2] Given that probation isa“sentence,” the judgment is internally inconsistent because it both suspends imposition of
sentence and imposes a probationary sentence. Moreover, the court lacked authority to suspend imposition of sentence on
the felony conviction.
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State v. Foster, 186 Or App 466, 63 P3d 1269 (2003). Defendant was convicted of a class A misdemeanor, and
the court imposed a 360-day sentence, suspended execution of 280 days, and placed defendant on probation. Held:
Reversed and remanded for resentencing. Under ORS 137.540(2), the period of confinement imposed a condition of
probation cannot exceed half of the maximum sentence, which would be six monthsin this case. It does not matter that 280
of the days were suspended or that the court could have imposed the 360-month term as a straight sentence.

State v. Flicker, 185 Or App 666, 60 P3d 1155 (2002). The sentencing court erred in imposing the
sexua -offender treatment as a condition of probation on defendant’s convictions for hit and run and providing false
information to a police officer, because he was not convicted of a sexua offense, ORS 137.540(1)(m), nor did he crimes
involve a sexual purpose. Remanded with directs to delete that condition.

State v. Shefler, 118 Or App 536, 847 P2d 417 (1993) (per curiam): The guidelines do not permit the sentencing
court to order that custody units are “to be utilized at the discretion of [defendant’s] probation officer.”

See also Statev. Thorfinnson, 121 Or App 10, 853 P2d 368 (1993) (guidelines do not authorize sentencing court
to impose custody units that are to be served “as directed by Department of Corrections’; “the court must determine how the
custody units order are to be used, in accordance with OAR 253-05-012(3)").

But see Statev. Carr, 125 Or App 270, 863 P2d 1316 (1993) (per curiam), affd 319 Or 408, 877 P2d 1192 (1994)
(refusing to review unpreserved objection to order delegating to probation officer the authority to use reserved custody
units); State v. Williams, 125 Or App 546, 865 P2d 1324 (1993) (per curiam) (same).

State v. Dotter, 114 Or App 1, 833 P2d 1369 (1992): The court erred inimposing 120 custody units when the
gridblock prescribed only 90 and the court did not purport to depart.

Statev. Lucas, 113 Or App 12, 830 P2d 601, rev den, 314 Or 176 (1992): “[T]he court was without authority to
sentence defendant to prison and then suspend execution of the sentence” and place defendant on probation; “the sentencing
guidelines require execution of either a prison sentence or a sentence of probation.”

State v. Anderson, 111 Or App 294, 826 P2d 66 (1992): “[C]ustody units do not have to be imposed when the
sentencing court initially passes sentence. Any units that are not imposed at the time of sentencing are reserved for use as
sanctions for probation violations.”

See OAR 213-05-011(1) (last sentence added by 1993 amendments).

D. OPTIONAL PROBATION
See OAR 213-005-0006.

State v. Schuh/Hookie, 112 Or App 362, 829 P2d 1040, rev den, 314 Or 176 (1992). “A defendant’s brain and
society at large are not particular programs designed to forestall recidivism,” and ajudgment imposing optional probation
based solely on that ground isreversible error.

VIlI. DEPARTURE SENTENCES

A. PROCEEDINGSTO IMPOSE A DEPARTURE SENTENCE

See ORS 137.080 to 137.100; ORS 137.671; OAR 213-008-0001.

See also Part 11-B(1) (“Right to jury, Apprendi issues’), Part 11-B(2) (“Right to notice: aleging factsrelating to
sentence”), and Part 11-B(4) (“Double-jeopardy objections’), above.

To comply with Blakely v. Washington, the 2005 legislature enacted ORS 136.760 et seq. to provide a procedure
for alleging and proving an “enhancement fact” to the jury. And the 2009 legidature enacted ORS 136.433 to 136.434 to
provide a procedure for pleading, stipulating to, and proving a previous conviction that is used to enhance a sentence.

State v. Speedis, 350 Or 424, 256 P3d 1061 (2011). Defendant was charged with first-degree burglary and second-
degree assault, and the state specially alleged per ORS 136.765 four sentence-enhancement factors, none of which islisted
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in OAR 213-008-0002(1)(b) (i.e., eachis a“nonenumerated factor”): (1) defendant was on supervision when he committed
the crimes, (2) previous sanctions have failed to deter him from committing crimes, (3) he committed the crimes while on
release status while charges were pending, and (4) he had demonstrated a disregard of laws making successful probation
unlikely. The jury found him guilty on the charges and found that the state had proved each of the factors. The sentencing
court departed upward on both convictions based on each factor separately, and it imposed concurrent 72-month sentences.
On appeal, defendant did not challenge the jury’s findings or the court’s ruling that those findings constituted substantial
and compelling reasons; he argued only that use of nonenumerated factors violated the constitution. Held: Affirmed.
[1] Use of non-enumerated factors does not violate separation-of-powers principlesin Art 11, § 1. [2] “Under Blakely, a
presumptive sentence is a maximum sentence for purposes of the Sixth and Fourteenth Amendment. A presumptive
sentence, however, is not a maximum sentence for the purposes of state law; that is, for the purposes of analyzing
defendant’ s state constitutional separation-of-powers argument, a presumptive sentence does not set the outer boundary
beyond which atrial court may not go.” [3] “Not only does a presumptive sentence not define the outer boundaries of atrial
court’ s sentencing authority, as defendant’ s argument assumes, but the sentencing guidelines expressly authorize trial courts
to decide whether nonenumerated aggravating and mitigating factors warrant imposing a greater or a lesser sentence than a
presumptive sentence. |nimposing a departure sentence based on nonenumerated aggravating factors, atrial court is not
acting beyond the bounds of its sentencing authority. ... Rather, it is acting within the limits that the legislature has set.”
[4] Under Art 1, 8 20, “*fair notice’ is not an aspect of vagueness analysis.” So, “in deciding defendant’ s state constitutional
vagueness claim in this case, we consider only whether the sentencing guidelines provide an ascertainable standard that
guided the prosecutor in identifying which nonenumerated factors warranted imposition of a departure sentence.” [5] “The
discretion that the sentencing guidelines give prosecutors to identify and courts to determine nonenumerated aggravating
factorsis neither standardless nor unfettered. That aspect of the sentencing guidelinesis not vaguein violation of” Art 1,
88 20 and 21. [6] Under the Due Process Clause, “acriminal statute will be unconstitutionally vague if it failsto provide
‘fair warning’ of the acts that will expose a person to criminal penalties.” But even if an ‘ otherwise uncertain statute,’
standing aone, would fail to provide constitutionally adequate notice of the acts that expose a person to criminal liability,
the statute will satisfy due processif aprior judicial decision has fairly disclosed the charged conduct to be within the
statute’ s scope.” [7] The Court of Appeals had identified each of the four nonenumerated aggravating factors at issuein this
case as permissible grounds for imposing an enhanced sentence under the sentencing guidelines before defendant committed
his crimes. Consequently, “[€]ven if the sentencing guidelines, standing alone, would not provide sufficient notice that
those factors would justify an enhanced sentence, those appellate decisions did and, in doing so, satisfied due process. If
those cases provided sufficient notice to defendants under the Due Process Clause, we think that they also provided
sufficient guidance to prosecutors in identifying those aggravating factors that would support the imposition of an enhanced
sentence.”

Note: It isnot clear how the court would rule on a vagueness challenge to a nonenumerated factor that has not
previously been specifically approved by an appellate court.

Statev. Heisser, 350 Or 12, 249 P3d 113 (2011). Defendant originally was charged with first-degree robbery and
other charges. The parties entered a plea agreement by which defendant pleaded guilty to third-degree robbery (as alesser-
included offense) and the other charges; the agreement provided that the state was “free to seek [upward] departure
sentences’ within certain limits and, in turn, defendant was “free to seek presumptive sentences.” At sentencing, defendant
objected the state’ s request for upward departures by contending that the state’ s notice of intent to seek the departures was
untimely. The sentencing court concluded that the plea agreement barred defendant from making that argument, and that it
was apparent that there was no “meeting of the minds’ between the parties because they subjectively held different
understandings about the terms of the plea agreement. Over defendant’s objection, the trial court withdrew his guilty pleas
and set the case for trial. A jury found defendant guilty on the original charges and, at sentencing, the court imposed a
sentence that was longer than would have been permitted by the plea agreement. The Court of Appealsreversed,
concluding that the trial court lacked statutory authority under ORS 135.365 to withdraw defendant’ s plea over his
objection. The state petitioned for review, arguing that the court had inherent authority to rescind the plea agreement
because of the lack of meeting of the minds. Held: Affirmed on different grounds. [1] Thetrial court applied an incorrect
legal standard in concluding that there was no “meeting of the minds” between the parties and ordering withdrawal of the
pleas. Applying contract principles, whether there was a sufficient meeting of the minds is determined by looking at
the objective representations of the parties, not their subjective or unspoken intents. Here, the plea agreement was
unequivocal, and the parties mutually agreed to those terms; thus, the trial court incorrectly concluded that there was no
enforceable agreement. [2] The text of the plea agreement did not foreclose defendant from challenging the sufficiency of
the state’ s notice: “Nothing in the text of the agreement prohibited defendant from pointing out any mistakes the state might
have made in laying the groundwork for upward departure sentences. Nor does anything in the agreement limit the legal or
factual arguments that defendant could make in favor of presumptive sentences and against departure sentences.

70



Defendant’ s agreement to permit the state to argue for alonger sentence did not waive his opportunity to make
counterarguments supporting a shorter sentence.” Therefore, “the parties entered into an effective plea agreement and
defendant’ s challenge regarding the timeliness of the state’ s notice to seek upward departure sentences did not violate the
terms of the plea agreement.”

Note: The court noted, “we do not need to decide whether atrial court has inherent authority to reconsider a prior
decision to approve a plea agreement and accept a guilty plea as part of a plea agreement between the state and a criminal
defendant. That is so because, even if thetrial court had that authority, the trial court erred in this case in determining that
the parties had not reached a plea agreement.”

State v. Sawatzky, 339 Or 689, 125 P3d 722 (2005). Based on Blakely, the Court of Appeals vacated defendant’s
upward-departure sentences and remanded for resentencing. On remand, the trial court ruled that the state could prove the
aggravating facts to a newly empaneled jury, and defendant petitioned for awrit of mandamus contending that such atrial
would constitute double jeopardy. While the case was pending before the Supreme Court, the legidature enacted Senate
Bill 528. Held: Writ dismissed. The pending trial on remand does not violate the double-jeopardy bar becauseitis“a
continuation of asingle prosecution,” it was defendant who challenged the legality of her original sentences, and she has not
been “acquitted” on those factors. Retrial is not barred due to the fact that the indictment did not allege the aggravating
facts, because the state was not required to allege those factsin the indictment. “Nothing in Apprendi or Blakely alters the
definition of an ‘offense’ set out in ORS 161.505. In our view, so long as a defendant has timely notice that the state intends
to prove certain aggravating or enhancing factors necessary for the imposition of [an upward-departure sentence], and the
trial court affords a criminal defendant the opportunity to exercise his or her jury tria right in that regard, the federal
constitution is satisfied.”

State v. Upton, 339 Or 673, 125 P3d 713 (2005). The indictment specially alleged aggravating factors for an
upward departure, defendant demurred on the ground that the court had no authority to submit those factorsto the jury, and
thetrial court overruled the demurrer but ruled that it could not submit those factor to the jury, and the state petitioned for a
writ of mandamus. While the case was pending before the Supreme Court, the legislature enacted Senate Bill 528. Held:
Writ issued. [1] “Read together, ORS 136.030 and ORS 136.320 thus authorize the trial court to submit ‘all questions of
fact’ to the jury that a criminal defendant is entitled to have the jury decide. Furthermore, ORCP 58 B(8) and 59 B
authorize thetrial court to instruct jurors regarding any aggravating or enhancing factor that they must resolve.” In short,
under existing law, the trial court had authority “to submit sentencing enhancing factorsto ajury.” [2] Under the guidelines,
imposition of an upward departure is atwo-step process. “First, there must be a determination of whether the state has
proved the existence of the aggravating or enhancing factors. Second, there must be a determination of whether the factors
so proved provide a substantial and compelling reason that justifies imposing a sentence beyond the presumptive range.”
The guidelines do not identify who may make the factual findings, and even if the jury finds aggravating facts, the court is
not required to depart based on that finding. Consequently, it is not inconsistent with the guidelines to allow the jury to find
the alleged aggravating facts. [3] Nothing in the guidelines or the implementing statutes prohibits application of arule that
aggravating facts must be found beyond a reasonable doubt. [4] Given that Blakely essentially makes an aggravating fact a
new “material element” of the underlying offense, it does not violate the Due Process Clause for the state to prove such a
fact to the jury unless the defendant agrees to some other procedure. [5] The procedure set forth in SB 528 applies by its
terms to this case even though defendant allegedly committed his crimes before its effective date. [6] SB 528 does not
violate the Due Process Clause by prescribing a“one-sided” rule within the meaning of Wardius v. Oregon, because
permitting submission of only aggravating facts to the jury does not provide any advantage to the state. [7] The allegation
of an aggravating fact in the indictment does not violate ORS 132.540(2), because such afact, in light of Blakely, isa
material element of the charged offense. Moreover, SB 528 now allows such facts to be alleged.

State v. Alexander, 255 Or App 594, 298 P3d 55 (2013). Defendant was charged with second-degree burglary and
two counts of theft; the indictment did not allege any sentence-enhancement factors. The prosecutor later sent defendant a
written pretrial offer that included a“Blakely notice” that state would seek an upward departure; the notice included a
check-the-box form listing 18 aggravating factors, including “other,” but none of the boxes was checked and the “other” line
was not filled in. At the change-of-plea hearing, the prosecutor advised the court that the parties' agreement included “open
sentencing” and that the state would seek a departure on four factors for which it had submitted proposed jury instructions.
Defendant objected that the state had not provided sufficient notice, but the trial court disagreed, and defendant pleaded
no contest to the charges. At sentencing, the prosecutor orally raised afifth possible ground for departure. The court
imposed an upward-departure sentence on the burglary conviction based on the factors the state had noted. Held: Reversed
and remanded for resentencing. [1] “A ‘notice’ that the state ‘may’ rely on any of 18 individual departure factors (including
some ineffable *other’ )—or any combination thereof—is the functional equivalent of ‘ That’s for us to know and you to find
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out,”” and “isno notice at al.” To be adequate under ORS 136.765(2), “the state’ s written notice must specify the
enhancement fact, or enhancement facts, on which it intendsto rely.” [2] Although the state's proposed jury instructions
specifically identified four enhancement facts, it did not satisfy the notice requirement. The record on appeal was sufficient
to show that the trial court had received those proposed instructions in written form, but those instructions were not included
in the record on appeal and “the record does not demonstrate that defendant, in fact, received such written notice.”

State v. Cam, 255 Or App 1, 296 P3d 578 (2013). Defendant was found guilty of 53 theft and drug-rel ated
charges. Held: Reversed and remanded for resentencing. [1] Thetrial court correctly submitted the “harm greater than
typical” enhancement factor to the jury even though that factor was not alleged in the indictment, because sentencing
enhancement factors need not be alleged in an indictment. [2] The court correctly allowed the jury to consider, in
determining whether the “ persistent involvement” factor applied to eight theft counts, defendant’s prior criminal conduct
that did not result in conviction, and other crimes that the jury itself found defendant guilty of committing, because those
crimes were unrelated to the eight counts.

State v. Calhoun, 250 Or App 467, 280 P3d 1046 (2012) (per curiam). Defendant was convicted of PCS, and the
court dispositionally departed and imposed a 6-month jail term based on two aggravating factors. Held: Reversed and
remanded. The court erred “because the state failed to provide notice of the sentence-enhancement facts as required by
ORS 136.765.”

State v. Evans, 238 Or App 523, 242 P3d 738 (2010). On aremand for resentencing pursuant to ORS 136.790,
the state had provided defendant with written notice of sentence-enhancement facts that it intended to prove and rely on to
seek an upward departure sentence. Defendant objected, asserting that they were not: (1) filed with the trial court, which he
asserted was required by ORS 131.005(9); or (2) aleged in the indictment, which he claimed was required by state
constitution. Thetrial court overruled defendant’ s objections, and the jury found the alleged factors. Held: Affirmed. The
state does not have to plead sentence-enhancement facts in the indictment or file its written notice with trial court.

State v. Sanchez, 238 Or App 259, 242 P3d 692 (2010), rev den, 349 Or 655 (2011). Defendant was convicted of
first- and second-degree rape. Pursuant to ORS 136.760(2), the state had provided defendant with written notice of
sentence-enhancement facts that it intended to prove and rely on to seek upward departure sentences. Defendant objected
on the grounds (1) that the allegations were not found by the grand jury or pleaded in the indictment, and (2) the state had
not filed its written notice with the court. Thetrial court overruled defendant’ s objections, the jury found the sentence
enhancement allegations, and the court imposed departure sentences. Held: Affirmed. [1] The state does not have to present
sentence-enhancement facts to the grand jury or allege them in the indictment. [2] Nothing required the state to fileits
written notice with the court.

See also Statev. Stewart, 239 Or App 217, 244 P3d 816 (2010).

State v. Davilla, 234 Or App 637, 230 P3d 22 (2010). Back in 1991, when he was 16 years old, defendant
attempted to rape a young woman at knifepoint, she resisted, and he murdered her. He was waived into adult court and
eventually pleaded guilty to murder, first-degree burglary, and attempted first-degree rape. Pursuant to ORS 163.115(3)(a)
(1989), the court imposed alife sentence. After avariety of appeals and post-conviction proceedings, the case eventually
was remanded for resentencing in 2004. The state served defendant with notice per ORS 136.765 of intent to rely on
several aggravating factors and regquested an upward-departure sentence. The sentencing court ruled the departure rulesin
the sentencing guidelines are invalid as an unconstitutional delegation and struck the state’s notice. The court then ruled
that the legislature would not have wanted the guidelines to remain effective without the departure rules, and struck down
the guidelinesin toto. The court then purported to apply the law in existence before 1989 and imposed an indeterminate life
sentence with no restriction on parole. Held: Reversed and remanded. [1] “[T]he legidature's delegation of authority to
develop sentencing guidelines as an administrative rule by the [State Sentencing Guidelines Board] was constitutional ly
permissible.” Because “the legisature’ s delegation of authority to the board to develop the guidelines was not the product
of an unconstitutional delegation of legislative power to the executive branch,” the sentencing guidelines are valid. [2] Even
though the rules did not impose a 200-percent maximum on an upward departure on a conviction for murder, the departure
rules are not an unconstitutional delegation of legidlative power to the judiciary without any constraints, because Art. I,

§ 16, setsalimitation on an upward departure. [3] The departure standard of “substantial and compelling” is not
uncongtitutionally vague. Defendant’s objection that the rules are too vague because they allow a court to rely on
aggravating factors not listed in OAR 213-008-0002(1)(b), does not provide a basis for affirmance, because the state’s
notice listed two aggravating factors that arein the rule.
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State v. Roberts, 231 Or App 263, 219 P3d 41 (2009). The indictment did not allege any sentence-enhancement
factors. Five months later and the day before trial, the prosecutor faxed defense counsel a notice pursuant to
ORS 136.765(2) listing two sentencing-phase factors. Thetrial court overruled defendant’ s objection to the notice as
untimely. Defendant was found guilty after atrial to the court, and the sentencing hearing was held two weeks later, at
which the court found the factors and imposed a departure sentence. Held: Affirmed. [1] The Court of Appealsreviews
defendant’ s challenge to the timeliness of the post-indictment notice “for errors of law,” not for abuse of discretion.
[2] ORS 136.765(2) does not prescribe a specific period of time, which suggests that “the legidature intended some measure
of flexibility in assessing whether the state has provided notice within a‘reasonable period of time.”” Therule “isintended
to be atime sufficient to allow the defendant to prepare a defense to chose particular enhancement facts,” and that may
depend on whether the factors are for the guilt or sentencing phase. [3] Because the factors alleged were for the sentencing
phase, were “ straightforward allegations, and defendant did not argue that he was not prepared to defend, the trial court
properly overruled defendant’ s objection to the timeliness.

Statev. Larson, 222 Or App 498, 193 P3d 1042, rev den, 345 Or 503 (2008). Under State v. Sawatzky, 339 Or
689 (2005), the state is not required to alege sentence-enhancement facts in the indictment, as long as the defendant has
timely notice of the state’sintent to rely on those facts. Here, because the defendant did not assert that he lacked adequate
notice, his claim fails.

State v. Buehler, 206 Or App 167, 136 P3d 64 (2006). The right-to-jury rule in Blakely appliesto afinding of an
aggravating fact that is used as a basis for dispositional departure to a prison sentence, because a presumptive probationary
sentence is the statutory maximum in the absence of such afinding.

State v. Balkin, 134 Or App 240, 895 P2d 311, rev den, 321 Or 397 (1995): At sentencing, the court may
“consider any relevant evidence that it found to be trustworthy and reliable,” ORS 137.090(2), including representations by
the prosecutor concerning uncharged crimes and information in the presentence investigation report.

Statev. Fennern, 133 Or App 199, 891 P2d 2 (1995): Court properly departed based on finding that child victim
of sodomy offense suffered permanent mental injury. “The guidelines do not preclude a sentencing court from drawing
inferences based on the evidence beforeit.”

State v. Swisher, 116 Or App 129, 840 P2d 1339 (1992), rev den, 315 Or 312 (1993): Nothing in ORS 137.080 or
the sentencing guidelines “prohibits a court from considering aggravating or mitigating factors or deciding to impose a
departure sentence without the motion of a party.”

Statev. Clark, 113 Or App 692, 833 P2d 1314 (1992): “A sentencing court is given broad discretion in
determining what circumstances warrant imposition of a departure sentence.”

State v. Kennedy, 113 Or App 134, 831 P2d 712 (1992): “In departure sentences, the legislature chose to reserve
for sentencing courts the determination of what factors justify a departure. The listed aggravating and mitigating factors are
neither mandatory nor exclusive, but are ‘considerations' that a court may use or not in making the determination.”

State v. Wilson, 111 Or App 147, 826 P2d 1010 (1992): [1] “[A] departure must further the purposes of the
guidelineg], which] are primarily to punish offenders appropriately and to ensure the security of the public. The premise
underlying the guidelinesisthat the grid block sentence presumptively accomplishes the purposes.” [2] “If the court relies
on afactor listed in OAR 253-08-002(1), its reasons for applying the rule must show that the case before it involves that sort
of circumstance. The court must provide the same kind of explanation if it relies on factors not expressed in OAR 253-08-
002.” [3] It isnot necessary for the court to cite more than one factor to justify a departure.

State v. Mack, 108 Or App 643, 817 P2d 1321 (1991): Aggravating and mitigating factors, as distinguished from
offense-subcategory factors, are not submitted to the jury but are factors “that may be taken into account by the sentencing
judge to justify departures from a presumptive sentence.”

Statev. Orsi / Gauthier, 108 Or App 176, 813 P2d 82 (1991): “Imposition of a departure sentenceisa
discretionary determination by the sentencing court. The sentencing court has the discretion to decide to depart on the basis
of mitigating or aggravating factors other than those set out in OAR 253-08-002. That rule provides a‘nonexclusive’ list of
mitigating and aggravating factors.”
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B. FINDINGSTO SUPPORT DEPARTURE

See ORS 137.671; OAR 213-008-0001.
See also Part 11-B(1) (“Right to jury, Apprendi issues’), above.

State v. Lennon, 348 Or 148, 229 P3d 589 (2010). Defendant was convicted of DCS by jury verdict, and the court
at sentencing found that “ prior incarcerations, probations, paroles, and sanctions haven't worked” and on that basis departed
upward and imposed an 80-month sentence. Defendant did not object, but he argued on appeal that the sentence was plain
error in light of Blakely v. Washington because the finding was not made by ajury. Held: Affirmed. [1] For purposes of
plain-error review, “the ‘no legitimate debate’ criterion, if satisfied, places the error outside of the universe of what the
Court of Appeals may consider as a discretionary matter.” [2] “A finding that [defendant’s] past criminal sanctions have not
deterred [him] from committing further crimes thus requires something beyond a conclusion that [he] has one or more
criminal convictionsin hispast. But afinding of a‘separate malevolent quality’ is not necessary. If the record supportsthe
factual inference that a defendant’s prior criminal convictions or sanctions should have, but did not, deter [him] from
committing his new offense, that factual finding can, in a proper case, support a departure sentence. It isthen for the
sentencing court to decide, based on that predicate factual determination, whether thereis ‘a substantial and compelling’
reason to impose an upward departure sentence.” [3] Because the record in this case provides “no legitimate debate” that
defendant’ s prior criminal sanctions have failed to deter him from further criminal activity, the Court of Appeals “should not
have exercised its discretion” to review defendant’s claim as plain error.

State v. Bray, 342 Or 711, 160 P3d 983 (2007). Defendant was convicted on multiple counts of encouraging child
sexua abuse. At sentencing, the court departed upward based on findings of three aggravating factors, including that
defendant was persistently involved in similar offenses, OAR 213-008-0002(2)(b)(D), and found that any factor standing
alone would support the departures. On appeal, the state argued that the “persistent involvement” finding was permissible
under the “fact of a prior conviction” exception in Blakely. Held: Reversed and remanded. [1] Because the sentencing
court found any factor was sufficient, the appellate court could affirm if any of the factors was legally permissible.

[2] Under therule, “[t]hetrier of fact must infer from the number and frequency of those prior convictions whether the
defendant’ sinvolvement in similar offensesis sufficiently continuous ore recurring to say that it is ‘persistent.”” Thus, the
“persistent involvement” factor “presents a factual issue that, under Apprendi and Blakely, a defendant may insist that ajury
find beyond a reasonable doubt.” [3] Although areasonable juror could find “persistent involvement” based on defendant’s
criminal record, the error was not harmless.

State v. Klontz, 242 Or App 372, 256 P3d 138 (2011). Defendant was charged with first-degree rape and
furnishing alcohol to aminor based on an incident in which he plied the victim with alcohol at a movie theater until she was
highly intoxicated, drove her back to his dorm room (instead of her room, as she had asked), then physically pinned her
down and raped her after she passed out on his bed. At sentencing, the court imposed a departure sentence on the rape
conviction, stating that it was finding, “by substantial and compelling level of analysis’ that the victim was particularly
vulnerable because of her inebriated condition. Held: Convictions affirmed but remanded for resentencing. The sentencing
court’s use of the term “by substantial and compelling level of analysis’ did not demonstrate that it applied a burden of
proof of less than beyond a reasonable doubt. Rather, it clearly wasreferring to its finding that the victim’s vulnerability,
which it had to find beyond a reasonable doubt, was a substantial and compelling reason to depart.

State v. Skaggs, 239 Or App 13, 244 P3d 380 (2010). Defendant was convicted in 2008 of first-degree theft. The
state sought an upward departure sentence, alleging that defendant had been persistently involved in similar criminal
conduct based on: (1) in 1989, defendant was convicted three times of first-degree theft, and two times of second-degree
theft; (2) in 1990, he was convicted of first-degree aggravated theft; and (3) in 1994, he was convicted of attempted first-
degree burglary. The jury found that defendant had been persistently involved in similar criminal conduct, and the court
imposed a departure sentence. On appeal, defendant argued that the 14-year gap between the crime at issue and his most
recent prior conviction defeated a finding of persistent involvement. Held: Affirmed. [1] Despite the gap, the jury was
entitled to find that his criminal involvement had been recurring, and thus was persistent. [2] Even though the gap would
not support afinding that defendant’ s involvement had been “continuous,” to be persistent the conduct need be only
recurring or continuous, not both.

State v. Boitz, 236 Or App 350, 236 P3d 766 (2010). Pursuant to ORS 136.765, the state aleged the sentence-
enhancement fact that defendant committed the offense “while on release status from other pending criminal charges.” The
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trial court found that the state proved that allegation by showing that defendant was on probation at the time of the offense.
Held: Reversed and remanded. [1] Thetrial court erred by finding that the state proved the sentence-enhancement fact.
Evidence that defendant was on probation at the time of the offense was insufficient to prove that he was on release from
“pending criminal charges.” [2] Because defendant’ s defense was that he did not commit the offense while criminal charges
were pending, the variance between the sentence-enhancement allegation and proof at trial was prejudicial.

State v. Gallegos, 217 Or App 248, 174 P3d 1086 (2007), rev den, 344 Or 670 (2008). [1] The non-exclusive list
of aggravating factorsin OAR 213-008-0002(1)(b) does not violate due process. Although the scope of the potential
aggravating factors under the administrative ruleis “imprecise,” it nonetheless provides a “comprehensible normative
standard” by listing the types of facts that are permissible aggravating factors. Moreover, appellate decisions sustaining the
imposition of departure sentences based on non-enumerated “aggravating” factors have amplified and refined the contours
of that standard. Because those cases existed when defendant committed his crime, hisfacial challenge to OAR 213-008-
0002(1)(b) fails. [2] Defendant had notice of the potential “on supervision” aggravating factor. OAR 213-008-0002(1)(b)
expressly states that the list of aggravating factorsis not exclusive, and previous appellate cases had approved of the “on
supervision” factor, he was on notice of that factor. An ordinary citizen is presumed to know the law, if it can be
ascertained by resort to published sources.

State v. Gibson, 183 Or App 25, 51 P3d 619 (2002). The sentencing court erred by imposing a*“double departure”
on one of defendant’s convictions without expressly finding two separate aggravating factors to support both departures.
The Court of Appealswould not affirm on the basis that the sentencing court had found multiple aggravating factorsin
support of a departure on a separate conviction. Remanded for resentencing.

Statev. Ferrell, 146 Or App 638, 933 P2d 973 (1997): Based on four aggravating factors, the sentencing court
departed both dispositionally and durationally and imposed a 12-month prison sentence on defendant’s UUV conviction.
Held: “OAR 253-08-001 and OAR 253-08-005(3) require the sentencing court to state the substantial and compelling
reasons for a dispositional departure and the independent substantial and compelling reasons for the further durational
departure on the record.” The court erroneously failed to state which factors supported the dispositional and which
supported the durational departure, so the Court of Appeals remanded for resentencing.

State v. Reid, 140 Or App 293, 915 P2d 453 (1996): Although a court imposing a departure sentence is not limited
to the aggravating factors set forth in OAR 253-08-002(1)(b), if the court relies one of the listed factorsin circumstancesin
which it is not directly applicable, the court must explain its reasons for concluding that those circumstances warrant a
departure. The court erred in relying on the “violation of public trust” factor, OAR 253-08-002(1)(b)(F), in father/daughter
sexual-abuse case without sufficiently explaining how defendant’ s actions violated public trust apart from that relationship.

State v. Petrie, 139 Or App 474, 912 P2d 913 (1996): Defendant was convicted, inter alia, of attempted
aggravated murder, first-degree assaullt, first-degree burglary, and first-degree theft, and the sentencing court imposed
durational and dispositional departures citing as aggravating factors defendant’ s persistent involvement, greater loss than
typical, permanent injury to the victim, and defendant’s lack of amenability to reformation. Held: Although each of the
factors would support a departure on certain of the convictions, each is not a proper basis for departure on all the
convictions, and the sentencing court failed either to segregate the factors or to indicate that any one would be sufficient to
support the departures. Because the “persistent involvement” factor was not a proper basis to depart on the attempted-
murder conviction, that departure was error and the whole case had to be remanded for resentencing.

State v. Balkin, 134 Or App 240, 895 P2d 311, rev den, 321 Or 397 (1995): At sentencing, the court may
“consider any relevant evidence that it found to be trustworthy and reliable,” ORS 137.090(2), including representations by
the prosecutor concerning uncharged crimes and information in the presentence investigation report.

State v. Williams, 131 Or App 85, 883 P2d 918 (1994), on recons, 133 Or App 191, 893 P2d 3, rev den, 321 Or
512 (1995): The sentencing court departed on the basis of five aggravating factors, it noted on the record that the factors
“individually indicated that a departure is warranted,” and defendant on appeal challenged only four of the factors. Held:
“Neither the statutes nor the sentencing guidelines limits the trial court’s discretion in imposing departure sentences to more
than one aggravating factor. The record shows that the court would have imposed the departure sentence on the
[unchallenged] finding alone. Thereisno error that requires remand.”

State v. Woodin, 131 Or App 171, 883 P2d 1332 (1995): Because the sentencing court imposed what effectively
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was a departure sentence and the court expressly refuse to support that departure with findings, the Court of Appeals could
not affirm that sentence on the ground that the sentencing court “articulated reasons for the sentence that were the functional
equivalent of departure findings.”

State v. Williams, 119 Or App 129, 849 P2d 1155 (1993): Even though the sentencing court made comments that
could be construed as finding aggravating factors, if the judgment recites that the sentences imposed are “ presumptive”’ and
the court did not expresdly state that it was departing, consecutive sentences that violate the “200 percent” rule in OAR 253-
12-020(2)(b) cannot be affirmed asimplicit departure sentences.

Statev. Taylor, 116 Or App 647, 842 P2d 460 (1992), affd on recons, 119 Or App 209, 850 P2d 1118, rev den,
317 Or 584 (1993): A sentence cannot be affirmed as a departure sentence if the court failed to make findings in support of
adeparture.

State v. Coronado, 115 Or App 386, 838 P2d 641 (1992) (per curiam): Sentencing court erred in imposing
departure sentence when it failed to make findings but “simply acknowledged that it had listened to the arguments from both
sides and then adopted the state’ s recommendation.”

State v. Hopkins, 112 Or App 458, 829 P2d 97 (1992): Where the sentencing court failed to explain how
“defendant’ s voluntary intoxication [and] the fact that the incident arose from a domestic dispute and that it was not a
common-law burglary ... were so exceptional that the imposition of the presumptive sentence would not accomplish the
purposes of the guidelines,” downward-departure sentence was error.

C. AGGRAVATING FACTORS

See ORS 137.085; OAR 213-08-00002(1)(b).

Note: In 2009, the Court of Appealsissued short or per curiam decisions in dozens of casesin which the
defendants asserted unpreserved Blakely-based challenges to upward departures; the court affirmed in many on the ground
that the sentence was not “plain error” because the evidence established the aggravating factor at issue; in others, the court
remanded for resentencing. Those cases are summarized in Part X1V B(5) (“ Appeal—review on appeal as plain error”),
below, following the entry for State v. Ramirez, 225 Or App 382, 202 P3d 193 (2009).

1. “Persistent involvement” (OAR 213-008-0002(1)(b)(D))

State v. Bray, 342 Or 711, 160 P3d 983 (2007). Defendant was convicted on multiple counts of encouraging child
sexua abuse. At sentencing, the court departed upward based on findings of three aggravating factors, including that
defendant was persistently involved in similar offenses, OAR 213-008-0002(2)(b)(D), and found that any factor standing
alone would support the departures. On appeal, the state argued that the “ persistent involvement” finding was permissible
under the “fact of a prior conviction” exception in Blakely. Held: Reversed and remanded. [1] Under therule, “the trier of
fact must infer from the number and frequency of those prior convictions whether the defendant’ s involvement in similar
offensesis sufficiently continuous or recurring to say that it is ‘persistent.”” Thus, the “ persistent involvement” factor
“presents afactual issue that, under Apprendi and Blakely, a defendant may insist that ajury find beyond areasonable
doubt.” [2] Although areasonable juror could find “persistent involvement” based on defendant’s criminal record, the error
was not harmless.

State v. Cam, 255 Or App 1, 296 P3d 578 (2013). Defendant was found guilty of 53 theft and drug-rel ated
charges. Held: Reversed and remanded for resentencing. The court correctly allowed the jury to consider, in determining
whether the “persistent involvement” factor applied to eight theft counts, defendant’s prior criminal conduct that did not
result in conviction, and other crimes that the jury itself found defendant guilty of committing, because those crimes were
unrel ated to the eight counts.

State v. Skaggs, 239 Or App 13, 244 P3d 380 (2010). Defendant was convicted in 2008 of first-degree theft. The
state sought an upward departure sentence, alleging that defendant had been persistently involved in similar criminal
conduct based on: (1) in 1989, defendant was convicted three times of first-degree theft, and two times of second-degree
theft; (2) in 1990, he was convicted of first-degree aggravated theft; and (3) in 1994, he was convicted of attempted first-
degree burglary. The jury found that defendant had been persistently involved in similar criminal conduct, and the court
imposed a departure sentence. On appeal, defendant argued that the 14-year gap between the crime at issue and his most
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recent prior conviction defeated a finding of persistent involvement. Held: Affirmed. [1] Despite the gap, the jury was
entitled to find that his criminal involvement had been recurring, and thus was persistent. [2] Even though the gap would
not support afinding that defendant’ s involvement had been “continuous,” to be persistent the conduct need be only
recurring or continuous, not both.

State v. Pratt, 238 Or App 1, 241 P3d 744 (2010), rev den, 349 Or 603 (2011). Thetrial court did not commit
plain error by imposing a departure sentence based on facts found by the court rather than a jury, because there was no
legitimate debate that ajury would have found that defendant was on probation at the time of the crime, had engaged in
persistent involvement in similar offenses, had engaged in an escalating pattern of violence, and lack of amenability to
treatment.

See also State v. Williams, 238 Or App 9, 241 P3d 1170 (2010), rev den, 349 Or 603 (2011) (no legitimate debate
that a jury would have found that defendant had failed to be deterred by prior sanctions and persistent involvement in
similar offenses).

State v. Agee, 223 Or App 729, 196 P3d 1060 (2008). Defendant was convicted of assault and attempted murder
for intentionally driving atruck into a pedestrian, and of assaults he committed on corrections officers after hisarrest. The
court imposed departure sentences on the convictions for the latter crimes based on his persistent involvement in similar
offenses. On appeal, defendant argued that his prior acts were not sufficiently “similar.” Held: Affirmed. Assaultis
sufficiently similar to the defendant’ s prior convictions for resisting arrest, menacing, and animal abuse.

State v. Schenewerk, 217 Or App 243, 174 P3d 1117 (2007), rev den, 344 Or 671 (2008). [1] No separate finding
of “separate malevolent factor” is required for a departure based on persistent involvement. Under State v. Bray, 342 Or
711 (2007), the factfinder is ssmply to determine, from the “number and frequency” of defendant’s prior convictions for
similar offenses whether the defendant’ s involvement in those offenses was so “continuous or recurring” asto be
“persistent.” The fact of “persistent involvement” can be inferred solely from the number of prior convictions. [2] The
“persistent involvement” factor is not unconstitutionally vague. Even assuming that the scope of the term “persistent
involvement” is unclear on its face, its meaning can be readily ascertained from published substantive law.

Statev. Toth, 213 Or App 505, 162 P3d 317 (2007). At a sentencing hearing held ORS 136.760 et seq., the jury
found that, as alleged, defendant was persistently involved in similar offenses. Based on that finding, the court imposed an
upward-departure sentence. For the first time on appeal, defendant contended that the court’ s instruction on that factor,
which parroted the rule, OAR 213-008-0002(2)(b)(D), was insufficient for not including the “malevolent quality”
consideration discussed in appellate decisions. Held: Affirmed. [1] Although the “persistent involvement” factor entails
more than afinding of prior convictions, it does not necessarily follow that the jury must be instructed on the judicial gloss
given to that factor. “The word ‘persistent,” after all, is commonly understood to connote—without further elaboration—
‘continuing in a course of action without regard to opposition or previous failure.”” [2] The court did not commit plain error
by instructing the jurorsin the language of therule.

State v. Skanes, 212 Or App 169, 157 P3d 303 (2007). Defendant entered a no-contest plea, and the court
imposed a dispositional departure based on defendant’ s persistent involvement in similar offenses, OAR 213-008-
0002(1)(b)(D). Although defendant’s attorney was aware of Blakely, he did not object to the sentence on the ground that
defendant was entitled to jury findings to support the departure. Held: Affirmed. [1] Defendant waived hisright to ajury
trial on the substantive crime by entering a no-contest plea, and he did not request ajury for sentencing. [2] The“persistent
involvement” factor does not require an express finding of a“malevolent quality.”

State v. Gortler, 207 Or App 321, 142 P3d 74 (2006). [1] The finding of persistent involvement in similar offenses
was not supported by the evidence because defendant was being sentenced for UUV, a property crime, and his prior
convictions were for traffic offenses. [2] Although the court could have found persistent involvement based on defendant’s
three unrelated UUV convictions for which he also was being sentenced, the prosecutor did not make that argument and the
sentencing court did not rely on it at sentencing. “We will not substitute our own findings for those of the trial court.”

State v. Ceballos, 162 Or App 477, 986 P2d 680 (1999), rev den, 330 Or 252 (2000). The sentencing court
properly used defendant’s post-offense drug-dealing conduct to support a departure finding of “persistent involvement.”

State v. Petrie, 139 Or App 474, 912 P2d 913 (1996): Defendant was convicted, inter alia, of attempted
aggravated murder, and the sentencing court imposed a durational departure on that conviction citing several aggravating
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factorsincluding defendant’ s persistent involvement; the court did not note that any one of the factors would be sufficient to
support the departure. Held: The “persistent involvement” factor was not a proper basis to depart on the attempted-murder
conviction, because defendant did not have a history of prior assaultive crimes.

State v. Westcott, 139 Or App 374, 912 P2d 400, rev den, 323 Or 691 (1996): Defendant was convicted of
second-degree mandaughter based on an incident in which he caused a fatal accident while DUII (viz., .246 percent BAC).
Pursuant to OAR 253-04-009, three of hisfour prior DUII convictions were used to add one “person felony” to his criminal -
history score. Considering those same prior convictions, among other things, the sentencing court then departed
durationally citing the “ persistent involvement” aggravating factor. Held: The sentencing court properly departed based on
that factor even though the prior DUII convictions had been used to elevate his criminal-history score.

State v. Britt, 136 Or App 398, 901 P2d 960, rev den, 322 Or 360 (1995): Defendant was convicted of unlawful
possession of a controlled substance, DUII, and FDWS, and the sentencing court departed dispositionally on the PCS
conviction citing on the “ persistent involvement” aggravating factor, based on defendant’s extensive prior record of DUII
and DWS convictions. Held: The departure was proper even though those prior crimes did not involve drugs.

State v. Balkin, 134 Or App 240, 895 P2d 311, rev den, 321 Or 397 (1995): The sentencing court properly
imposed consecutive departure sentences on defendant’ s two compelling-prostitution convictions—the consecutive
sentences are proper under ORS 137.123, and the court’s use of the “persistent involvement” factor, OAR 253-08-
002(1)(b)(D), did not rely on the same findings.

Statev. Barrett, 134 Or App 162, 894 P2d 1183, rev den, 321 Or 340 (1995): The sentencing court properly
imposed a departure sentence on conviction for first-degree sexual abuse based on “persistent involvement” factor, where
defendant admitted to PSI writer that he had engaged in “inappropriate sexual touching and contact” with at least 12 girls
and young women, including family members, over the past 20 years, even though that past conduct did not result in
criminal convictions.

State v. Reeves, 134 Or App 38, 894 P2d 1170, rev den, 321 Or 284 (1995): The sentencing court properly
departed on robbery and kidnapping convictions based on “ persistent involvement” finding, because record at sentencing
established that defendant had committed several prior, albeit unadjudicated, assaults in other states and while incarcerated
pretrial on these charges.

State v. Rodriguez, 122 Or App 117, 856 P2d 339 (1993) (in banc): Sentencing court properly found that
defendant’ s prior record established “persistent involvement,” even though last such conviction was entered almost 10 years
previously, where defendant was incarcerated for almost 5 years during that period.

State v. Nelson, 119 Or App 84, 849 P2d 1147 (1993): “Persistent involvement” finding can be based on similar
crimes underlying other convictions being sentenced as the same proceeding “if they are unrelated to the offense for which a
sentence is being imposed.”

State v. Ambrose, 117 Or App 298, 844 P2d 227 (1992): Defendant was convicted of first-degree sexual abuse for
molesting a mentally retarded woman who was confined to a wheelchair, and the court imposed an upward-departure
sentence; held: “[T]he court could not find persistent involvement in similar offenses or repetitive assault on the basis of
one [prior] conviction for public indecency.”

State v. Alexander, 114 Or App 220, 834 P2d 521 (1992) (per curiam): “Persistent involvement” finding proper
even if based in part on convictions aready included in criminal-history score.

State v. Rodriguez, 113 Or App 696, 833 P2d 1343 (1992): One prior conviction for sexual abuse of achildis
insufficient to establish “ persistent involvement.”

Statev. Clark, 113 Or App 692, 833 P2d 1314 (1992): “Persistent involvement” finding improperly based on a
single, 13-year-old conviction—"‘ persistent’ connotes repetition.”
See also State v. Talamantes, 134 Or App 166, 894 P2d 1182 (1995) (same).

State v. Kennedy, 113 Or App 134, 831 P2d 721 (1992): To depart on the ground of “persistent involvement,” it
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ispermissible to consider prior crimes that already are included in the criminal-history score and it is not necessary that the
pattern or criminal activity demonstrates either “increasing sophistication” or that defendant “ poses a future danger to the
public.”

State v. Cornelius, 112 Or App 98, 827 P2d 937, rev den, 314 Or 176 (1992): [1] It isnot necessary in order to
departure on the basis of “persistent involvement” that the prior offenses be of the “same” type, only that they be similar to
the crime of conviction. [2] It is proper to depart on conviction for possession of weapon by inmate based on fact that
weapon was aloaded gun (i.e., it “goes beyond just the normal possession of aweapon by an inmate”).

State v. Wilson, 111 Or App 147, 826 P2d 1010 (1992): “Persistent involvement” factor sufficiently established
by “defendant’ s own admission that he had promoted prostitution by two other minor females and had long been involved in
promoting prostitution in at least two states.”

2. Victim’s“particular vulnerability” (OAR 213-008-0002(1)(b)(B))
See Part X1V-B(5) (“Appeal—review on appeal asplain error”), below.

State v. Klontz, 242 Or App 372, 256 P3d 138 (2011). Defendant was charged with first-degree rape and
furnishing alcohol to a minor based on an incident in which he plied the victim with alcohol at a movie theater until she was
highly intoxicated, drove her back to his dorm room (instead of her room, as she had asked), then physically pinned her
down and raped her after she passed out on his bed. At sentencing, the court imposed a departure sentence on the rape
conviction, stating that it was finding, “by substantial and compelling level of analysis’ that the victim was particularly
vulnerable because of her inebriated condition. Held: Convictions affirmed but remanded for resentencing. The sentencing
court’s use of the term “by substantial and compelling level of analysis’ did not demonstrate that it applied a burden of
proof of less than beyond a reasonable doubt. Rather, it clearly wasreferring to its finding that the victim’s vulnerability,
which it had to find beyond a reasonable doubt, was a substantial and compelling reason to depart.

State v. Enemisio, 233 Or App 156, 225 P3d 115, rev den, 348 Or 414 (2010). Based on his assault and threats to
the victim, defendant was convicted of inter alia coercion. The court imposed an upward departure on that conviction
based on afinding that the victim was “ particularly vulnerable” because defendant knew that she had been raped a year
before. Held: Reversed and remanded. The evidence did not establish that this victim, as contrasted with rape victimsin
general, had a particular vulnerability or “that any such vulnerability led to increased harm or threat of harm.”

Boxberger v. Board of Parole & Post-Prison Supervision, 123 Or App 339, 858 P2d 1356, rev den, 318 Or 97
(1993): Inacaseinvolving the former matrix parole scheme, the board properly found the aggravating factor that petitioner
“knew or had reason to know the victims were particularly vulnerable.” The victims are petitioner’s grandchildren and were
lessthan 5 yearsold at thetime. The court rejected petitioner’ s contention that use of that aggravating factor was precluded
because the underlying charges of first-degree sodomy were based on allegations that the children were under 12 years of
age: “thevictims were not simply under 12 years of age, they were substantially younger than 12.” (Note: The applicable
board rules are substantially similar to OAR 213-008-0002(1)(b)(B) and (2).)

Statev. Ambrose, 117 Or App 298, 844 P2d 227 (1992): Defendant was convicted of first-degree sexual abuse for
mol esting a mentally retarded woman who was confined to awheelchair, and the court imposed an upward-departure
sentence. Held: Sentencing court properly found that a departure was appropriate because defendant was aware of the
victim's “vulnerability,” and it properly considered that defendant was a “trusted friend” and that he committed the assault
in the victim’'s home.

Statev. Fitzgerald, 117 Or App 152, 843 P2d 964 (1992): Sentencing court erred in imposing upward-departure
sentence on conviction for first-degree burglary of an “occupied dwelling” based on finding that victim was “vulnerable”
because he was asleep during the entry.

State v. Newman, 113 Or App 102, 832 P2d 47, rev den, 314 Or 176 (1992): Court properly imposed durational -
departure sentence on convictions for first-degree sodomy based on finding that the victim “was particularly vulnerable
because he was defendant’ s adopted child and had previously been sexually abused and because defendant had physically
threatened him.”
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3. “Use of weapon” (OAR 213-008-0002(1)(b)(E))
See Part X1V-B(5) (“Appeal—review on appeal asplain error”), below.

State v. Pedro, 242 Or App 366, 256 P3d 153 (2011). Defendant forced his way into the house of hisin-laws,
angrily and violently confronted them and his estranged wife, and attempted to take away their young children. During the
incident, defendant used pepper-spray on his wife and father-in-law and threatened the latter with a pocket knife. The police
arrived at the scene and arrested him before he could take off with the children. Defendant was convicted of inter alia
unlawful use of aweapon, ORS 166.220, based on his threatening the victim with the knife. The sentencing court imposed
an upward-departure sentence on that conviction relying on the “ use of aweapon” aggravating factor, OAR 213-008-
0002(1)(b). Held: Sentence vacated, remanded for resentencing. The departure violated OAR 213-008-0002(2) because
the “use of aweapon” factor merely duplicated an element of the UUW offense as that charge was proved in this case.

Note: ORS 166.220(1)(a) defines UUW to include both carrying a weapon with an intent to use it unlawfully
against another and actually attempting to use a weapon unlawfully against another. Arguably, if the conviction is clearly
based only on the first theory, additional proof that the defendant then when further and used the weapon would not merely
duplicate the facts underlying the conviction, so a departure on the “use of aweapon” factor would be permissible.

State v. Perez, 186 Or App 122, 61 P3d 945, rev den, 335 Or 443 (2003). Defendant, a police informant, was
convicted of MCS, and the court imposed an upward departure. Defendant’s use of a steak knife merely to cut the
methamphetamine did not justify a departure under the “ use of weapon” factor, because he did not use it to injure or
threaten a person.

Statev. Torres, 182 Or App 156, 48 P3d 170, aff'd on recon, 184 Or App 515, 59 P3d 47 (2002). The sentencing
court erred under OAR 213-008-0002(2) and (3) by departing based on “use of aweapon” factor because defendant’s
conviction for second-degree assault with afirearm included his use of aweapon as an element of that offense.

Statev. Toledo, 175 Or App 280, 28 P3d 1194 (2001). Defendant was convicted on multiple counts of assault and
DUII based on an injury accident, and the sentencing court departed upward on one assault conviction based on several
aggravating factors, including a finding that defendant used a weapon, OAR 213-008-0002(1)(b)(E). Held: Reversed and
remanded. [1] Because the sentencing court did not find that any one of the aggravating factors was sufficient to support the
departure, the Court of Appeals had to reverse if any oneiserror. [2] The “use of aweapon” factor was error under
OAR 213-008-0002(2) because that factor duplicated one of the elements of the assault charge and the court did not make a
finding that that factor was significantly different from the usual criminal conduct captured by that element.

State v. Hudson, 115 Or App 301, 839 P2d 721 (1992), rev den, 315 Or 442 (1993): [1] It does not violate
OAR 253-08-002(2) to cite “use of weapon” aggravating factor to depart on conviction for attempted murder, because that
isnot an element of the crime. [2] It does not violate OAR 253-08-002(3) to cite “use of weapon” aggravating factor to
depart on conviction for attempted murder simply because the court imposed firearm-minimum sentence on companion
conviction for first-degree assault.

State v. Gutherie, 112 Or App 102, 826 P2d 462 (1992): Sentencing court violated OAR 253-08-002(2) when it
cited as an aggravating factor defendant’ s use of weapon as basis for departure on conviction for first-degree assauilt,
because that factor merely duplicated an element of the underlying offense and the court failed to “explain any significant
differences’ between that element and the factor.

4. Other aggravating factorslisted in OAR 213-008-0002(1)(b)
See Part X1V-B(5) (“Appeal—review on appeal asplain error”), below.

Wisconsin v. Mitchell, 508 US 476, 113 S Ct 2194, 124 L Ed 2d 436 (1993): Pursuant to a Wisconsin statute and
ajury finding that defendant committed the assault based on the victim’ s race, the sentencing court imposed an enhanced
sentence on the assault conviction. The state supreme court held that the statute violated the First Amendment. Ina
unanimous decision (per opinion of Rehnquist, CJ), the Supreme Court reversed, holding that it does not violate the First
Amendment to prescribe an enhanced penalty for criminal conduct based on the defendant’ s racial motive.

Note: OAR 253-08-002(1)(b)(K) defines as aggravating factor that crime was “motivated ... by the race, color,
religion, ethnicity, national origin, or sexual orientation of the victim”.
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State v. Dilts, 336 Or 158, 82 P3d 593 (2003), rev'd on other grounds, 337 Or 645, 103 P3d 95 (2004).
Defendant pleaded guilty to third-degree assault, a class C felony, and the sentencing court placed the convictionin
gridblock 6-C, found that the assault was racially motivated, and on that basis departed upward and imposed a 36-month
prison sentence. Held: The departure was lawful under the sentencing guidelines because: it was based on a finding that the
assault was “racially motivated,” OAR 213-008-0002(1)(b)(K); that finding was based on evidence in the record; and, the
sentence imposed is within the 200-percent limitation, OAR 213-008-0003(2).

State v. Sullivan, 197 Or App 26, 104 P3d 636 (2005). Defendant was convicted based on his pleas of no contest,
the court found numerous aggravating factors (noting any one was sufficient) and imposed an upward departure prison term
on his DCS conviction and an upward durational departure of 60 months probation on his conviction for third-degree
sodomy, and he raised unpreserved Blakely-based challenges on appeal. Held: Affirmed. Defendant’s challenge to the
“multiple victims’ factor is not plain error because his pleas to the various charges may be sufficient under the “admitted by
the defendant” exception in Blakely to alow for the departure.

Statev. Perez, 186 Or App 122, 61 P3d 945, rev den, 335 Or 443 (2003). Defendant, a police informant, was
convicted of MCS, and the court imposed an upward departure. Held: Affirmed. Court properly found that defendant
violated a public trust as a“separate and distinct basis’ for the departure. Defendant was a “trusted police agent,” that trust
was of a“public” variety, and he chose to commit the crime in a motel room provided by the police.

State v. Wolff, 174 Or App 357, 27 P3d 145 (2001). Defendant was convicted of hindering prosecution for
assisting murderers hide the victim’s body. The sentencing court departed based on three aggravating factors, including
“permanent injury to the victim” under OAR 213-008-0002(1)(b)(1). Held: Reversed and remanded. [1] Because the
sentencing court did not find that any one of the three factorsis sufficient for the departure, the Court of Appeals had to
reverse if any one of the three was erroneous. [2] The permanent-injury finding was error, because the victim had died asa
result of the others’ conduct and defendant’ s conduct of itself did not cause any permanent injury.

State v. Allred, 165 Or App 226, 995 P2d 1210 (2000). Defendant was convicted of hindering prosecution for
hel ping a suspected murderer escape to Los Angeles. The sentencing court found that he had exposed the community to a
risk that the person would commit another murder while afugitive, and on that basis it departed upward relying on “factor
J' (harm greater than typical). Held: Reversed. The harm that the offense of hindering prosecution seeks to prevent is harm
to “public justice.” Therefore, to depart under factor J, the sentencing court must find that the defendant’s criminal conduct
actually harmed the administration of justice, not that the defendant harmed some member of the public. The court’s
finding was insufficient to depart in two respects. First, the court did not find that the defendant’s criminal conduct caused
any actual harm. Second, the harm upon which the sentencing court focused was the wrong type of harm.

State v. Watkins, 146 Or App 338, 932 P2d 107, rev den, 325 Or 438 (1997): Defendant instigated a robbery that
escalated into the commission of amurder by her accomplices, she was convicted of first-degree robbery but was acquitted
of murder (possibly because of her affirmative defense under ORS 163.115(3)), and the sentencing court departed upward
on defendant’ s robbery conviction based on the victim'’s death. Held: The departure was proper even though defendant was
acquitted on the homicide charge: “OAR 253-08-002(1)(b)(J) does not condition an upward departure on afinding that a
defendant was implicated in or responsible for the greater-than-typical harm that occurred.”

Statev. Reid, 140 Or App 293, 915 P2d 453 (1996). Sentencing court cited several aggravating factors in support
of departure sentences imposed on sexual-abuse convictions based on defendant’ s abuse of his 12-year-old daughter. Held:
The court erred in relying on the “violation of public trust” factor, OAR 253-08-002(1)(b)(F), without sufficiently
explaining how defendant’ s actions violated public trust apart from the father/daughter relationship, and it erred in relying
on “greater degree of harm” factor, OAR 253-08-002(2)(b)(J), based on its general assessment of the emotional injuries
suffered by children without making particul arized findings related to this victim.

State v. Mitchell, 136 Or App 99, 900 P2d 1083 (1995): In the absence of a better explanation, the sentencing
court’sreliance on the “greater loss than typical” aggravating factor, OAR 253-08-002(1)(b)(J), in order to impose
upward-departure sentence on conviction for aggravated first-degree theft violated OAR 253-08-002(2), because it appeared
to be based merely on the same facts underlying the aggravated nature of the conviction (viz, the victims' extensive
financial loss).
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State v. Balkin, 134 Or App 240, 895 P2d 311, rev den, 321 Or 397 (1995): The sentencing court, when imposing
departure sentences on several compelling-prostitution and sodomy convictions, properly found three aggravating factors
(viz, persistent involvement, multiple victims, and greater degree of harm) based on evidence “that defendant had
established a network of accomplices to secure young sex partners and his use of drugs and alcohol to seduce those
youngsters.” The court erred, however, in relying on permanent-injury factor, OAR 253-08-002(1)(b)(l), because the
finding was based on an injury to a victim different from the one named in that count, and the case thus had to be remanded
for resentencing.

Statev. Fennern, 133 Or App 199, 891 P2d 2 (1995): Sentencing court properly departed on finding that child
victim of sodomy offense suffered permanent mental injury. “The guidelines do not preclude a sentencing court from
drawing inferences based on the evidence before it.”

State v. Rodriguez, 122 Or App 117, 856 P2d 339 (1993) (in banc): Even though defendant committed the
burglary with the cooperation of two others, the record failed to support finding of “organized criminal operation,”
OAR 253-08-002(1)(b)(H), because nothing suggested that the group had an organization or purpose apart from committing
this burglary.

State v. Nelson, 119 Or App 84, 849 P2d 1147 (1993): Although the value of the vehicle underlying the UUV
charge is afact that servesto rank the crime on the crime-seriousness scale, the extent of damage to the vehicleis not.
Therefore, it is proper to depart on aUUV conviction based on an extraordinary amount of damage to the vehicle.

State v. Ambrose, 117 Or App 298, 844 P2d 227 (1992): Defendant was convicted of first-degree sexual abuse for
molesting a mentally retarded woman who was confined to a wheelchair, and the court imposed an upward-departure
sentence. Held: Sentencing court erred in departing on afinding that the victim'’ sloss “was significantly greater than
typical,” because “that loss flowed from his act only incidentally.”

Statev. Fitzgerald, 117 Or App 152, 843 P2d 964 (1992): Sentencing court erred in imposing upward-departure
sentence on conviction for first-degree burglary of an “occupied dwelling” based on finding that victim suffered
“permanent” injury, because that finding was not based on evidence of thisvictim’sinjury but upon the presumed
psychological effect on typical burglary victims.

State v. Gutherie, 112 Or App 102, 826 P2d 462 (1992): Sentencing court violated OAR 253-08-002(2) when it
cited as aggravating factors defendant’ s violence toward victim, his use of weapon, and permanent injury to the victim
(OAR 253-08-002(1)(b)(C), (E), and (1)), as bases for departure on conviction for first-degree assault, because those factors
merely duplicated the elements of the underlying offense and the court failed to “explain any significant differences’
between the elements and the factors.

State v. Wilson, 111 Or App 147, 826 P2d 1010 (1992): [1] General statement regarding how promoting
prostitution injures victims and their families isinsufficient to establish “permanent injury” aggravating factor without
showing that this victim was so injured. [2] “Threat of violence” sufficiently established by evidence that defendant
threatened victim in order to induce her to return to prostitution. The factor is not limited, as suggested by the commentary,
to threats made after the crime to induce the victim’s silence.

Statev. Lee, 110 Or App 528, 823 P2d 445, rev den, 313 Or 211 (1992): Although a sentencing court usualy is
precluded from using as a departure factor a fact about the offense that is an element of the underlying crime, it nonetheless
is proper to do so if the court finds that, in comparison to the usual crime of that sort, the fact is “significantly different from
the usual criminal conduct that the presumptive sentence for [that crime] isintended to punish.” In this case, defendant was
convicted of second-degree robbery and the sentencing court departed upward on the ground that “violence” was involved.

See also State v. Newman, 113 Or App 102, 832 P2d 47, rev den, 314 Or 176 (1992) (fact establishing element of
crime generally cannot be used as an aggravating factor).

5. Aggravating factorsnot listed in OAR 213-008-0002(1)(b)
See Part X1V-B(5) (“Appeal—review on appeal asplain error”), below.

United Statesv. Dunnigan, 507 US 87, 113 SCt 1111, 122 L Ed 2d 445 (1993): Defendant testified in her own
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defense at trial and denied that she committed the crime or had made the inculpatory statements attributed to her. The jury
found her guilty, and the district court relied on § 3C1.1 of the federal sentencing guidelines, which authorizes a departure if
the defendant obstructed the administration of justice, to impose a departure sentence based on what it determined to be
defendant’ s perjurious testimony at trial. The Fourth Circuit Court of Appeals remanded for resentencing, holding that the
ruleis uncongtitutional to the extent it appliesto a defendant’ s trial testimony, because it would chill a defendant’sright to
testify in her own defense. In a unanimous decision, the Supreme Court reversed and reinstated the judgment, holding that
theruleisvalid and that the sentencing court properly applied it to defendant’s perjury at trial, because it does not violate a
defendant’ sright to testify to impose an enhanced sentence based on afinding that she committed perjury at trial.

State v. Speedis, 350 Or 424, 256 P3d 1061 (2011). Defendant was charged with first-degree burglary and second-
degree assault, and the state specially alleged per ORS 136.765 four sentence-enhancement factors, none of which islisted
in OAR 213-008-0002(1)(b) (i.e., eachis a“nonenumerated factor”): (1) defendant was on supervision when he committed
the crimes, (2) previous sanctions have failed to deter him from committing crimes, (3) he committed the crimes while on
release status while charges were pending, and (4) he had demonstrated a disregard of laws making successful probation
unlikely. The jury found him guilty on the charges and found that the state had proved each of the factors. The sentencing
court departed upward on both convictions based on each factor separately, and it imposed concurrent 72-month sentences.
On appeal, defendant did not challenge the jury’ s findings or the court’s ruling that those findings constituted substantial
and compelling reasons; he argued only that use of nonenumerated factors violated the constitution. Held: Affirmed.

[1] Use of non-enumerated factors does not violate separation-of-powers principlesin Art 11, 8 1. [2] Under Art |, § 20,
“‘fair notice’ isnot an aspect of vagueness analysis.” So, “in deciding defendant’s state constitutional vagueness claimin
this case, we consider only whether the sentencing guidelines provide an ascertainable standard that guided the prosecutor in
identifying which nonenumerated factors warranted imposition of a departure sentence.” “The discretion that the sentencing
guidelines give prosecutors to identify and courts to determine nonenumerated aggravating factorsis neither standardless
nor unfettered. That aspect of the sentencing guidelinesis not vague in violation of” Art I, 88 20 and 21. [3] Under the Due
Process Clause, “acriminal statute will be unconstitutionally vagueif it failsto provide ‘fair warning’ of the acts that will
expose a person to criminal penalties.” But even if an ‘otherwise uncertain statute,” standing alone, would fail to provide
congtitutionally adequate notice of the acts that expose a person to criminal liability, the statute will satisfy due processif a
prior judicial decision has fairly disclosed the charged conduct to be within the statute’s scope.” [4] The Court of Appeas
had identified each of the four nonenumerated aggravating factors at issue in this case as permissible grounds for imposing
an enhanced sentence under the sentencing guidelines before defendant committed his crimes. Consequently, “[€]ven if the
sentencing guidelines, standing aone, would not provide sufficient notice that those factors would justify an enhanced
sentence, those appellate decisions did and, in doing so, satisfied due process. If those cases provided sufficient notice to
defendants under the Due Process Clause, we think that they also provided sufficient guidance to prosecutorsin identifying
those aggravating factors that would support the imposition of an enhanced sentence.”

Note: It isnot clear how the court would rule on a vagueness challenge to a nonenumerated factor that has not
previously been specifically approved by an appellate court.

State v. Lennon, 348 Or 148, 229 P3d 589 (2010). Defendant was convicted of DCS by jury verdict, and the court
at sentencing found that “prior incarcerations, probations, paroles, and sanctions haven't worked” and on that basis departed
upward and imposed an 80-month sentence. Defendant did not object, but he argued on appeal that the sentence was plain
error in light of Blakely v. Washington because the finding was not made by ajury. Held: Affirmed. [1] For purposes of
plain-error review, “the ‘no legitimate debate’ criterion, if satisfied, places the error outside of the universe of what the
Court of Appeals may consider as a discretionary matter.” [2] “A finding that [defendant’s] past criminal sanctions have not
deterred [him] from committing further crimes thus requires something beyond a conclusion that [he] has one or more
criminal convictionsin hispast. But afinding of a‘separate malevolent quality’ isnot necessary. If the record supportsthe
factual inference that a defendant’s prior criminal convictions or sanctions should have, but did not, deter [him] from
committing his new offense, that factual finding can, in a proper case, support a departure sentence. It isthen for the
sentencing court to decide, based on that predicate factual determination, whether thereis ‘a substantial and compelling’
reason to impose an upward departure sentence.” [3] Because the record in this case provides “ no legitimate debate” that
defendant’ s prior criminal sanctions have failed to deter him from further criminal activity, the Court of Appeals“should not
have exercised its discretion” to review defendant’s claim as plain error.

State v. Bennett, 249 Or App 379, _ P3d __ (2012). Defendant escaped from South Fork Forest Camp and
committed a burglary while he was still at large. He was caught, was charged with escape and burglary in separate cases,
pleaded guilty to the burglary charge in 2008, and finally pleaded guilty to second-degree escape in 2009. At sentencing on
the escape conviction, defendant argued that the court could not consider conduct that he committed after he had committed

83



the escape offense. The court durationally departed upward and imposed a 50-month sentence based on the aggravating fact
that he committed the burglary while on escape. Held: Affirmed. A sentencing court properly “may consider a defendant’s
conduct that occurred after the crime for which the defendant is being sentenced in determining whether there are substantial
and compelling reasons for departure. Defendant’s argument that the collection of enumerated factorsin OAR 213-008-
0002(1) impliesthat a court is prohibited from considering post-offense conduct is not supported by the text of the rule or
the relevant case law.”

State v. Pratt, 238 Or App 1, 241 P3d 744 (2010), rev den, 349 Or 603 (2011). Thetrial court did not commit
plain error by imposing a departure sentence based on facts found by the court rather than ajury, because there was no
legitimate debate that ajury would have found that defendant was on probation at the time of the crime, had engaged in
persistent involvement in similar offenses, had engaged in an escalating pattern of violence, and lack of amenability to
treatment.

See also State v. Williams, 238 Or App 9, 241 P3d 1170 (2010), rev den, 349 Or 603 (2011) (no legitimate debate
that ajury would have found that defendant had failed to be deterred by prior sanctions and persistent involvement in
similar offenses).

State v. Boitz, 236 Or App 350, 236 P3d 766 (2010). Pursuant to ORS 136.765, the state aleged the sentence-
enhancement fact that defendant committed the offense “while on release status from other pending criminal charges.” The
trial court found that the state proved that allegation by showing that defendant was on probation at the time of the offense.
Held: Reversed and remanded. [1] Thetrial court erred by finding that the state proved the sentence-enhancement fact.
Evidence that defendant was on probation at the time of the offense was insufficient to prove that he was on release from
“pending criminal charges.” [2] Because defendant’ s defense was that he did not commit the offense while criminal charges
were pending, the variance between the sentence-enhancement allegation and proof at trial was prejudicial.

State v. Gallegos, 217 Or App 248, 174 P3d 1086 (2007), rev den, 344 Or 670 (2008). [1] The non-exclusive list
of aggravating factorsin OAR 213-008-0002(1)(b) does not violate due process. Although the scope of the potential
aggravating factors under the administrative ruleis “imprecise,” it nonetheless provides a “comprehensible normative
standard” by listing the types of facts that are permissible aggravating factors. Moreover, appellate decisions sustaining the
imposition of departure sentences based on non-enumerated “aggravating” factors have amplified and refined the contours
of that standard. Because those cases existed when defendant committed his crime, hisfacial challenge to OAR 213-008-
0002(1)(b) fails. [2] Defendant had notice of the potential “on supervision” aggravating factor. OAR 213-008-0002(1)(b)
expressly states that the list of aggravating factorsis not exclusive, and previous appellate cases had approved of the “on
supervision” factor, he was on notice of that factor. An ordinary citizen is presumed to know the law, if it can be
ascertained by resort to published sources.

State v. Crocker, 217 Or App 238, 174 P3d 1129 (2007), rev den, 344 Or 670 (2008). A person who clearly falls
within a prohibition cannot successfully challenge it for vagueness. Even if there were some lack of precision in the
aggravating factors—prior criminal sanctions have not deterred defendant, and prior institutional and disciplinary
violations—defendant’ s conduct (which included numerous felony convictions even while serving prison sentences, and 49
adjudicated prison disciplinary violations) indisputably fell within their “core.” Thus, he cannot plausibly assert that he
lacked notice of how the departure factors apply to him.

Statev. Burns, 213 Or App 38, 159 P3d 1208 (2007), rev dism'd, 345 Or 302 (2008). Sentencing court erred
under Blakely when it departed upward based on its own finding that defendant was on post-prison supervision at the time
of the crime. Although defendant admitted that fact, he was entitled to a jury finding regarding “the ‘malevolent quality’ of
the defendant and the failure of supervision to serve as an effective deterrent.” That is afactual determination, not alegal
conclusion to be drawn from the bare fact of being on supervision.

Statev. Allen, 202 Or App 565, 123 P3d 331 (2005). An upward departure based on finding that defendant was
on supervision at the time of the crime “is warranted only if the factfinder can draw an inference as to ‘the malevolent
quality of the offender and the failure of his parole statusto serve as an effective deterrent.”” Consequently, defendant’s
bare admission that he was on supervision is not sufficient to waive hisright to ajury on that factor.

State v. Causor-Mandoza, 203 Or App 175, 124 P3d 1254 (2005). The upward-departure sentence was plain error
in light of Blakely even though defendant admitted, when he pleaded guilty, that he was on probation at the time he
committed the offense.
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See also Statev. Carr, 203 Or App 179, 124 P3d 1260 (2005).

State v. DavigHamilton, 197 Or App 1, 104 P3d 602, rev den, 339 Or 230 (2005). The upward departure based
on the sentencing court’s finding that defendant committed the crime while on supervision violated Blakely, because that
finding does not fall within the scope of the “fact of a prior conviction” exception in Blakely.

State v. Morales, 192 Or App 355, 84 P3d 1127 (2004). Imposition of departure sentences based on the fact that
defendant had committed crimes in more than one state was error because the court offered no rationale as to why the
commission of offensesin different statesis qualitatively different than commission of multiple offensesin the same state.

State v. Reid, 140 Or App 293, 915 P2d 453 (1996): Sentencing court cited several aggravating factors in support
of departure sentences imposed on sexual-abuse convictions based on defendant’ s abuse of his 12-year-old daughter. Held:
“[A] defendant’s empathy—or lack thereof—is appropriate to a court’s consideration of what sentence should be imposed.”

It is not permissible, however, to impose a harsher sentence based on a defendant’s exercise of hisright to atrial. Because
the Court of Appeals could not tell whether the sentencing court’s “ persistent denia” finding was based on defendant’ s lack
of remorse or hisinsistence on atrial, the court remanded the case for reconsideration.

State v. Brown, 132 Or App 443, 888 P2d 1071, rev den, 321 Or 137 (1995): A sentencing court may base a
departure sentence on factors other than those specifically set out in the guidelines.

Statev. Estes, 131 Or App 188, 883 P2d 1335, rev den, 320 Or 569 (1995): Defendant was convicted of burglary
and rape for entering a motel room and assaulting the victim at knifepoint, he has prior convictions for committing almost
an identical crime, and he denied committing either crime. The sentencing court properly imposed a departure sentencein
this case, because it did not base the departure on a“ persistent involvement” finding (cf. Sate v. Clark, 113 Or App 692,
833 P2d 1341 (1993)), but departed instead based on a finding “that future efforts to rehabilitate defendant will not be
successful” and the need “to ensure the security of the public.”

State v. Williams, 133 Or App 191, 893 P2d 3, rev den, 321 Or 512 (1995): The sentencing court properly
departed durationally based on fact that defendant was on probation when she committed the murder, because that shows
“defendant’ s disregard for any laws and inability to be deterred from committing new criminal activity.”

State v. Morales-Aguilar, 121 Or App 456, 855 P2d 646 (1993): Sentencing court properly imposed
upward-departure sentence based on finding that defendant, by repeatedly reentering the country illegally had
“demonstrated an absolute disregard for any of the laws’ and that, because he faced immediate deportation, imposition of
the presumptive probationary sentence would not be appropriate.

Statev. Nelson, 119 Or App 84, 849 P2d 1147 (1993): [1] “[C]rimes committed to evade criminal sanctions|i.e.,
FTASs] may be considered in deciding whether to impose a departure sentence.” [2] It is not permissible to depart on the
basis of defendant’s general “criminal history” or on the severity of the crime, because those factors already serve to
determine the gridblock placement of the conviction.

State v. Zavala-Ramos, 116 Or App 220, 840 P2d 1314 (1992): [1] “[A] defendant’s current illegal immigration
status cannot, per se, be considered to be an aggravating factor [and] consideration of a history of deportations, standing
alone, would not justify a departure sentence.” [2] “Circumstances that demonstrate a defendant’s unwillingness to conform
his conduct to legal requirements, whether or not there are criminal consequences, may be [relevant to a departure
decision].” [3] A sentencing court may consider the fact that a defendant has repeatedly entered the United States illegally
as afactor “in determining whether it is likely that a probationary sentence would serve the purposes of the guidelinesto
protect the public and punish the offender.”

Statev. Berg, 115 Or App 254, 838 P2d 73 (1992), rev den, 315 Or 312 (1993): [1] It was proper for sentencing
court to impose 6-month dispositional -departure sentence on PCS conviction based on fact that defendant was on probation
on earlier PCS conviction when he committed the crime. [2] It does not violate OAR 253-08-002(3) to impose an upward-
departure sentence based on defendant’s prior convictions.

State v. Alexander, 114 Or App 220, 834 P2d 521 (1992) (per curiam): Proper to depart on ground that defendant
needs an extended period of incarceration in order to obtain treatment for his “ substance abuse” problem.
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Statev. Clark, 113 Or App 692, 833 P2d 1314 (1992): [1] The sentencing court is not precluded, in deciding
whether to depart, from considering the role of alcohol in defendant’s offense. [2] “Just deserts’ an insufficient basis,
standing alone, for a departure.

State v. Mitchell, 113 Or App 632, 833 P2d 1324 (1992): [1] “The aggravating factorslisted in the guidelines are
not exclusive.” [2] In order to rely on an aggravating fact not listed in the rule, it is not necessary that the fact be “unique”
to defendant or to hiscrime. [3] The court properly relied on the fact that “ defendant had been on community release from
the penitentiary when he committed the offenses and that he previously committed crimes while he was on release status’ as
abasis for adurational departure.

State v. Kennedy, 113 Or App 134, 831 P2d 721 (1992): Finding “that defendant’s alcohol problem was leading
to increasingly serious crimes and that his chance for rehabilitation depends on controlling that problem” is a proper basis
for adurational departure.

Statev. Hill, 112 Or App 213, 827 P2d 951 (1992) (per curiam): Finding that defendant “had committed crimes
during successive probationary periods and that she would not be deterred from criminal activity by being placed on
probation” isan adequate basis for a dispositional departure from presumptive probation.

See also State v. Nelson, 119 Or App 84, 849 P2d 1147 (1993) (same).

State v. Guthrie, 112 Or App 102, 828 P2d 462 (1992): [1] A departure cannot be based on an aggravating factor
that duplicates an element of the offense “unless the aspect is ‘significantly different from the usua criminal conduct
captured by the aspect of the crime’” and the court makes findings to that effect. [2] The list of aggravating factorsin the
ruleisnot exclusive. [3] A “prison discipline”’ record may provide a basis for a departure.

D. MITIGATING FACTORS
See OAR 213-008-0002(1)(a).

State v. Rhoades, 210 Or App 280, 149 P3d 1259 (2006). Although defendant’s convictions for third-degree rape
and sodomy are subject to the presumptive life sentence under ORS 137.719(1) due to his prior convictions for sexual
offenses, the sentencing court departed downward pursuant to ORS 137.719(2) to imposed only a 60-month sentence based
on findings that the 15-year-old victim consented to the activity and that the crimesinvolved the same victim in the same
time period and general area. Held: Reversed and remanded. [1] Appellate review is limited to whether the findings are
supported by the evidence and the reasons given constitute substantial and compelling reasons for departure. “We review
the sentencing court’ s explanation of why the circumstances are so exceptional that the imposition of the presumptive
sentence would not accomplish the purposes of the guidelines.” [2] Because the victim's consent islegally irrelevant to the
charges, her consent “cannot transform her harm into one that is ‘less than typical’ for those offenses’” under OAR 213-008-
0002(2)(a)(G). Thus, the court erred in relying on that mitigating factor. [3] Although the “closein time and space” finding
isnot amitigating factor set forth in the rule, those factors are nonexclusive. The “merger” rule in ORS 137.719(3) does
not preclude consideration of that factor. “[T]he particular circumstances here may be considered mitigating circumstances
in determining if there are substantial and compelling reasons to depart from the presumptive life sentence.”

State v. Crescencio-Paz, 196 Or App 655, 103 P3d 666 (2004), rev den, 339 Or 230 (2005). The sentencing court
erred when it granted defendant a downward departure under ORS 137.712(2) on his conviction for second-degree robbery
on the ground that the state failed to alege in the indictment and prove facts at trial that would disentitle him to a departure.

Neither Blakely nor Sate v. Quinn requires the state to allege and prove facts apart from the elements of the offensein
order negate the possibility of a downward departure.

See also State v. White, 217 Or App 214, 175 P3d 504 (2007), aff'd on rev of other issue, 346 Or 275, 211 P3d
248 (2009) (jury findings are not required for facts that render a defendant ineligible for a downward departure under
ORS 137.712).

State v. Waage, 160 Or App 156, 981 P2d 333 (1999). Defendant was convicted of multiple counts of using a
child in asexually explicit display and one count of attempted second-degree rape. The court departed dispositionally and
placed defendant on probation after finding that he was amenable to treatment and a suitable treatment program was
available. OAR 213-008-0002(1)(a)(l). The state appea ed contending that the court’ s findings were not supported by the
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record. Held: Affirmed. Therule, which provides that a departure is appropriate if there is“an appropriate treatment
program ... to which the offender can be admitted within a reasonable time,” does not require certainty: “Theword ‘can’ in
this context carries a connotation of possibility, or at the most, probability; it does not carry a connotation of certainty.” The
evidence supported the sentencing court’s finding that a treatment program was available.

State v. Hays, 155 Or App 41, 964 P2d 1042, rev den, 328 Or 40 (1998): Defendant was convicted of criminally
negligent homicide for failing, for religious reasons, to seek medical treatment for his child, who died of acute leukemia.
The sentencing court dispositionally departed to probation based on findings that defendant cooperated with the police and
had a clean criminal record (OAR 213-008-0002(1)(a)(F), (H)). Held: Affirmed. [1] Defendant’s full cooperation after the
child’s death justified the finding even though he refused to allow the police to contact the victim before he died. “By its
very nature this mitigating factor involves a defendant’ s cooperation after the commission of the crime.” Moreover, nothing
in the rules “suggests that remorse is an essential element of this mitigating factor.” [2] The fact that defendant’s criminal-
history scoreis“l” does not preclude the court from finding that his absolutely clean criminal record and good personal
character was avalid basis to depart, because a person may have arecord of arrests and convictions for petty offenses and
have an “I” ranking.

State v. Parsons, 135 Or App 188, 897 P2d 1197, rev den, 322 Or 168 (1995): Defendant was convicted of and
first-degree sodomy and conspiracy to commit first-degree rape based on an alegation that the victim was incapable of
consent by reason of mental incapacity or physical helplessness (i.e., she had passed out drunk), and the convictions were
ranked as category 10 offenses based on that fact. Held: It was improper for the sentencing court to depart downward on
the grounds that the defendant did not use force, that she voluntarily became intoxicated, and that the parties previously had
a consensual sexual relationship.

Statev. Lucas, 113 Or App 12, 830 P2d 601, rev den, 314 Or 176 (1992): It isnot per se impermissible to cite
“defendant’ s lack of any criminal history as a mitigating factor,” even though the lack of arecord is captured in the low
criminal-history score, but “if the court finds that fact to be a substantial and compelling reason to support a departure, it
must explain why that fact is so exceptional that imposition of the presumptive sentence ... would not accomplish the
guidelines’ purpose.”

State v. Hopkins, 112 Or App 458, 829 P2d 97 (1992): With respect to conviction for first-degree burglary,
“defendant’ s voluntary intoxication [and] the fact that the incident arose from a domestic dispute and that it was not a
common-law burglary” are not sufficient, without more explanation, to support a downward departure.

E. FORM AND EXTENT OF DEPARTURE SENTENCE OF | MPRISONMENT

See ORS 161.605 (prescribing maximum sentences); OAR 213-008-0003 to -008-0007.
See also Part VIl B(2) (“Application of *200/400-Percent Rule’™), below.

State v. Ramos, 254 Or App 748, 295 P3d 176 (2013) (per curiam). The sentencing court committed plain error
when it imposed, by upward departure, a 144-month sentence on defendant’s conviction for assault in the second degree, a
class B felony.

State v. Ricke, 201 Or App 713, 120 P3d 539 (2005) (per curiam). The sentencing court erred when it imposed,
by upward departure, a 96-month sentence on defendant’ s conviction for stalking, which is a class C felony; that sentence
exceeds the maximum allowable by lawful for that crime.

State v. Munion, 201 Or App 293, 119 P3d 278 (2005) (per curiam). The sentencing court erred when it imposed
a 72-month upward-departure sentence on defendant’s conviction for second-degree sexual abuse, aclass C felony.

State v. Tanner, 192 Or App 670, 87 P3d 688 (per curiam), rev den, 337 Or 160 (2004). Imposition of a
260-month sentence on a conviction for aclass A felony is unlawful.

Statev. Sloan, 186 Or App 289, 62 P3d 881 (2003) (per curiam). The sentencing court violated ORS 161.605
when it imposed a 62-month sentence by departure on a conviction for a class C felony.

State v. Remme, 173 Or App 546, 23 P3d 374 (2001). The sentencing court erred when it imposed 72-month
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sentences by upward departure on defendant’ s convictions for first-degree criminal mistreatment, a class C felony.

State v. Davilla, 157 Or App 639, 972 P2d 902 (1998), rev den, 334 Or 76 (2002). Defendant was 16 yearsold in
August 1991, when he attempted to rape a woman and then murdered her. The sentencing court imposed a departure
sentence of 1,394 months on defendant’ s murder conviction. Held: [1] The sentence violates ORS 161.620, which provides
that a remanded juvenile is not be sentenced to imprisonment for the duration of his life without the possibility of release. A
departure sentence of 116 yearsisin practical effect imprisonment for life without the possibility of release or parole.
[2] Under the statutesin existence when defendant committed his crimes, ajuvenile remanded to adult court cannot receive
amandatory minimum sentence or an indeterminate sentence for life. A determinate sentence under the guidelinesis not a
“mandatory minimum sentence” within the meaning of ORS 161.620. Therefore, the court on remand may impose a
determinate sentence under the guidelines. [3] Art |, § 16, imposes a ceiling on the sentence that the court can impose on
remand. Defendant cannot receive a more severe sentence for murder than he would for aggravated murder.

State v. Umtuch, 144 Or App 366, 927 P2d 142 (1996), rev den, 324 Or 654 (1997): The sentencing court erred
when it imposed a 260-month upward-departure sentence on defendant’ s conviction for first-degree sodomy, because it
exceeded 20-year limitation set by ORS 161.605(1) and OAR 253-08-002(2).

Statev. Tracy, 116 Or App 329, 840 P2d 1380 (1992): Sentencing court properly departed both dispositionally
and durationally with respect to a conviction in gridblock 7-H; “OAR 253-08-005(3) authorizes a sentence in excess of the
initial term of a dispositional departure, so long as the additional departure is supported by aggravating circumstances that
are substantial and compelling and that are different from the factors used to support the initial dispositional departure.”

See OAR 213-008-0005(3) (last sentence added by 1993 amendments).

Statev. Little, 116 Or App 322, 842 P2d 414 (1992): OAR 253-08-004(1), which requires that the combined
length of the sentence imposed and the post-prison supervision term shall not exceed the statutory maximum set forthin
ORS 161.605, applies only to presumptive sentences; if the court imposes an otherwise proper departure sentence, the total
sentence imposed may exceed the statutory maximum.

See also State v. Ambrose, 117 Or App 298, 844 P2d 227 (1992).

Note: OAR 213-05-002(4) and OAR 213-08-003(2) were amended in 1993 to provide that a durational departure
may not “exceed the statutory maximum indeterminate sentence described in ORS 161.605.”

Statev. Slack, 114 Or App 210, 832 P2d 53 (1992) (per curiam): Sentencing court erred in imposing a 60-month
sentence on a conviction in gridblock 7-F as a dispositional and durational departure — the maximum is 36 months.

Statev. Lucas, 113 Or App 12, 830 P2d 601, rev den, 314 Or 176 (1992): “[T]he court was without authority to
sentence defendant to prison and then suspend execution of the sentence” and place defendant on probation; “the sentencing
guidelines require execution of either a prison sentence or a sentence of probation.”

State v. Delgado, 111 Or App 162, 826 P2d 1014 (1992): The sentencing court erred in imposing a 10-year
sentence as a dispositional departure.

F. PROBATIONARY SENTENCE AS DISPOSITIONAL DEPARTURE

See ORS 137.012 (prescribing extended term of probation for certain convictions for sexual offenses); OAR 213-
005-0008(2); OAR 213-005-0009 to -0017.
See also Part VI-C (“Probationary Dispositions’), above.

State v. Gutierrez, 197 Or App 496, 106 P3d 670, on recons, 199 Or App 521, 112 P3d 433 (2005), rev den, 340
Or 673 (2006). The Court of Appealsto consider defendant’s unpreserved Blakely-based challenge to an upward durational
departure to a 36-month term of probation on afelony conviction, because it is not clear that Blakely applies to probationary
terms and, in any event, that term is concurrent with and on the same conditions as a 60-month probationary term, on a
misdemeanor conviction, that he does not challenge.

State v. Sullivan, 197 Or App 26, 104 P3d 636 (2005). Defendant was convicted based on his pleas of no contest,
the court found numerous aggravating factors (noting any one was sufficient) and imposed an upward departure prison term
on his DCS conviction and an upward durational departure of 60 months probation on his conviction for third-degree
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sodomy, and he raised unpreserved Blakely-based challenges on appeal. Held: Affirmed. Defendant’s challenge to the
probationary term is not plain error because it is concurrent with unchallenged 5-year probationary terms imposed on his
misdemeanor convictions, and hence any error may be harmless.

State v. Tallman, 190 Or App 245, 78 P3d 141 (2003): The presumptive sentence for defendant’s conviction for
first-degree criminal mistreatment was 20 months. With the defendant’ s agreement but over the state’s objection, the court
departed dispositionally and imposed a 5-year probationary sentence but ruled that, if it later revokes probation, it will
impose a 36-month prison sentence without possibility of release for 21 months. The written judgment noted that the court
suspended imposition of sentence and imposed the probationary term. Held: Reversed and remanded. [1] The state's
objection that the proposed 36-month sentence on revocation is unlawful under OAR 213-010-0002(2) “is not ripe.”

[2] Because probation is a*“sentence,” the judgment isinternally inconsistent in that it both suspends imposition of sentence
and imposes a probationary sentence. Moreover, the court lacked authority to suspend imposition of sentence on the felony
conviction.

Statev. Ferguson, 175 Or App 278, 27 P3d 176 (2001) (per curiam). The sentencing court imposed an 18-month
sentence as a dispositional departure on defendant’s conviction for second-degree escape, but it suspended execution of that
sentence and placed him on probation. Held: Reversed and remanded. The court had authority to impose either a
dispositional departure or a probationary sentence.

State v. Maki, 115 Or App 367, 838 P2d 636 (1992): The sentencing court properly imposed a 60-month term of
probation upon afinding of substantial and compelling reasons for a departure.

State v. Dotter, 114 Or App 1, 833 P2d 1369 (1992): The sentencing court cannot “extend” a probationary term
under OAR 253-05-008(2)(a) at the time of original sentencing, but it may depart from the presumptive period of probation
upon findings of substantial and compelling reasons to do so.

See also State v. Vannostrand, 111 Or App 637, 825 P2d 295 (1992) (per curiam) (court erred in imposing
60-month term of probation, instead of the 18-month presumptive term “that was agreed to in the plea agreement”).

See OAR 213-05-008(2), which was revised substantially in 1993.

G. “DEPARTURE” ON MISDEMEANOR CONVICTION

See Or Laws 1989, ch 790, § 51, as amended by Or Laws 1991, ch 830, § 9, as amended by Or Laws 1993, ch 692,
§ 10, as amended by Or Laws 1995, ch 520, § 5 (quoted after ORS 161.615). The 1997 Legidative Assembly did not
extend this statute for another 2-year term, so it effectively was repealed on November 1, 1997.

State v. Bedard, 148 Or App 231, 939 P2d 156, rev den, 326 Or 58 (1997): When sentencing court placed
defendant on probation on prostitution conviction, it properly ordered him to serve ajail term in excess of the 3-month cap
prescribed by Or Laws 1989, ch 750, § 51, based on “departure” findings of “persistent involvement” (several prior
convictions for sexual offenses) and that he was on parole on afelony sexual-abuse conviction when he committed this
offense.

VIII. CONSECUTIVE SENTENCES

See ORS 137.121; ORS 137.123; OAR 213-012-0010 et seq.

The 1997 Legidative Assembly directed the amendment of the rulesin the sentencing guidelines that place
durational limitations on consecutive sentences (viz.,, OAR 213-008-0007 and 213-012-0020) to provide that those rules do
not apply to consecutive sentences imposed on convictions “for crimes that have different victims.” Or Laws 1997, ch 313,
88§ 26-28.

Art 1, 8 44(1)(b), enacted in 1999, provides: “No law shall limit a court’s authority to sentence a criminal defendant
consecutively for crimes against different victims.”

A. SENTENCE TO BE SERVED CONSECUTIVELY TO ONE IMPOSED IN ANOTHER CASE
See ORS 137.123(2), (3).
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See also Part X-C (“Revocation of Modification of Probation—disposition upon revocation™), below.

Setser v. United States, 566 US__, 132 SCt __, 182 L Ed 2d 455 (2012). Defendant wasindicted in Texas state
court on new drug charges, and the state also filed a motion to revoke his probation on a previous state-court conviction for
drug offenses. About the same time, defendant pleaded guilty in federal court to unrelated drug charges. The federal court
imposed sentence first: it imposed a 151-month sentence and ordered defendant to serve that sentence consecutively to
whatever sentence would be imposed in state court on the probation revocation and concurrently with whatever sentence
would be imposed in state court on the new drug charge. Thereafter, the state court imposed a revocation sanction of 5
years on the earlier conviction and a concurrent 10-year sentence on the new conviction. Defendant appealed from the
federal-court judgment and argued that the sentencing court did not have authority to anticipatorily order the sentence on his
federal-court convictions to be served consecutively to a state-court sentence that was not yet imposed and that, in any
event, the consecutive-sentence order was invalid because it was impossible to implement, given the eventual nature of the
state sentences. The Fifth Circuit affirmed. Held: Affirmed. [1] The district court’s consecutive-sentence order does not
fall within the scope of 28 USC § 3584(a), which provides only that a court may order a newly imposed sentence to be
served consecutively to either a previously or a simultaneously imposed sentence—i.e., it does not specifically address
whether a sentence can be imposed to be served consecutively to a sentence that is not yet imposed. [2] “Put to the choice,
we believe it is much more natural to read § 3584(a) as not containing an implied ‘only,” leaving room for the exercise of
judicial discretion in the situations not covered, than it isto read § 3621(b) as giving the Bureau of Prisons what amounts to
sentencing authority.” [3] “Because it was within the District Court’ s discretion to order that [defendant’s] sentence run
consecutively to his anticipated state sentence in the probation-revocation proceeding; and because the state court’s
subsequent decision to make that sentence concurrent with its other sentence does not establish that the District Court
abused its discretion by imposing an unreasonable sentence; we affirm the judgment of the Court of Appeals.”

Note: Like § 3584, ORS 137.123(1) provides only that a court may order a newly imposed sentence to be served
consecutively “to any other sentence which has been previously imposed or is simultaneously imposed upon the same
defendant” —i.e., the statute does not expressly authorize a court to order a sentence it isimposing to be served
consecutively to a sentence that has not yet been imposed. But unlike the federal statute, ORS 137.123(1) aso provides:
“The court may provide for consecutive sentences only in accordance with this section.” See State v. Benedict, 95 Or App
750 (1989). But the fact that this case affirms that a federal court has authority to anticipatorily order a sentence it imposes
to be served consecutively to a sentence that has not yet been imposed in a parallel state-court proceeding may comein
handy in global plea negotiations.

State v. Haugen, 349 Or 174, 243 P3d 31 (2010). Defendant, an inmate at OSP, was found guilty of killing
another inmate. Defendant previoudly had been convicted of murder and was serving alife sentence on that conviction. On
appeal, defendant argued that ORS 137.123(3) required that his death sentence must be “consecutive to” his previous life
sentence. Held: Affirmed. ORS 137.123(3) does not require that the execution of defendant’s death sentence must be
delayed until after he has served hislife sentence. The statutes providing for the imposition of a death sentence are a more
specific expression of legidative intent when compared with a sentence of incarceration, because a sentence of death is
exceptional. Thus, that particular legidative intent controls over the general intent of the legislature, expressed in
ORS 137.123(3), that sentences for crimes committed in prison must be consecutive to previously imposed sentences.

Statev. Trice, 146 Or App 15, 933 P2d 345, rev den, 325 Or 280 (1997): Defendant juvenile was convicted of
aggravated murder and first-degree assault in adult court and also was adjudicated in juvenile court on related charges of
rape and assault: [1] ORS 137.123 did not give sentencing court authority to order the sentences imposed on the
convictions to be served consecutively to the disposition imposed on adjudications, because juvenile dispositions are not
“sentences’ for purpose of the statute; and [2] court did not have inherent authority to order the sentences to be served
consecutively to the disposition.

B. CONSECUTIVE SENTENCE |MPOSED ON SECONDARY CONVICTION
See Art 1, § 44(1)(b) (“No law shall limit a court’ s authority to sentence a criminal defendant consecutively for
crimes againgt different victims.”); ORS 137.121; ORS 137.123(5); OAR 213-003-0001(17); OAR 213-012-0020 et seq.
See also Part X-C (“Revocation of Modification of Probation—disposition upon revocation”), below.

1. Authority toimpose and necessity of findings

See also Part 11-B(1) (“Right to jury, Apprendi issues’), above.
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Oregon v. Ice, 555 US 160, 129 SCt 711, 172 L Ed 2d 517 (2009). The right-to-jury rule announced in Apprendi
does not apply to findings made under ORS 137.123 to support the imposition of consecutive sentences. The sentencing
court did not violate the Sixth Amendment when it imposed consecutive sentences under ORS 137.123(2) based on its
finding that defendant committed the crimes during separate criminal episodes. The Court emphasized that historically the
common law entrusted the decision whether to impose consecutive or concurrent sentences on multiple convictions to the
judge' s sole unfettered discretion.

State v. Hagberg, 347 Or 272, 220 P3d 47 (2009). In light of Oregon v. |ce, sentencing court properly imposed
consecutive sentences based on its own factual findings.

See also State v. Blanscet, 230 Or App 363, 215 P3d 924 (2009) (same); State v. Hylton, 230 Or App 525, 216
P3d 899 (2009) (same).

Statev. | ce, 346 Or 95, 204 P3d 1290 (2009) (per curiam) (“Ice 11”). [1] Inlight of Oregonv. Ice, 129 SCt 711
(2009), the court reversed its decision in Sate v. Ice, 343 Or 248, 170 P3d 1049 (2007) (“Icel”), and held: “thetrial court
did not violate defendant’ s Sixth Amendment rights when it imposed a consecutive sentence based on thetrial judge’ s fact-
finding. [2] “Article, section 11, of the Oregon Constitution similarly does not require that ajury make the factual findings
necessary for imposition of consecutive sentences.”

See also Statev. Viranond, 346 Or 451, 212 P3d 1252 (2009) (in light of Ice I, the sentencing court properly
imposed consecutive sentences based on its own findings); State v. Gilliland, 223 Or App 279, 196 P3d 13 (2008), mod on
recons, 228 Or App 358, 208 P3d 980 (2009) (per curiam).

State v. Zweigart, 344 Or 619, 188 P3d 242 (2008). [1] Inlight of Ice, the sentencing court erred when, based on
findings it made under ORS 137.123(5)(a), it ordered defendant to serve the sentence on the robbery conviction
consecutively to the death sentence on the conviction for aggravated murder, which was based on the same incident, same
victim. [2] The consecutive sentences the court imposed on the other convictions, however, are not error under Ice |
because those counts named different victims and hence, by its verdicts, “the jury necessarily found beyond a reasonable
doubt” that defendant committed those crimes against different victims, ORS 137.123(5)(b).

See also State v. McCool, 221 Or App 56, 188 P3d 453 (2008) (same as[2)]).

State v. Running, 336 Or 545, 87 P3d 661, cert den, 543 US 1005 (2004). Defendant was sentenced to death for
one count of aggravated murder, and received a true-life sentence on a different count of aggravated murder of another
victim. Held: Affirmed. Thetria court did not violate ORS 163.105(1)(b) when it ordered defendant to serve the true-life
sentence consecutively to his death sentence.

Pendergrassv. Coursey, 242 Or App 68, 253 P3d 69 (per curiam), rev den, 350 Or 530 (2011). Petitioner
pleaded guilty to two counts of first-degree robbery involving different victims, and the court imposed consecutive
sentences. Petitioner then filed a petition for post-conviction relief aleging, inter alia, that histrial counsel provided
congtitutionally inadequate assistance by not objecting to the consecutive-sentence order on the ground that the court had
not made findings on the record as required by ORS 137.123, and the post-conviction court granted relief on that claim.
Held: Reversed. Petitioner failed to prove that he was prejudiced given that “had petitioner’ strial counsel objected, the tria
court could easily have made findings that would satisfy ORS 137.123(5)(b), because the indictment alleged separate
victims for the two robbery charges. ... Tria counsel’s failure to object to the lack of express findings regarding separate
victims did not prejudice petitioner; the error would have been easily remedied had it been brought to the trial court’s
attention.”

State v. Moncada, 241 Or App 202, 250 P3d 31 (2011). Defendant ran hit two pedestrians with his motor
vehicle—injuring them seriously enough that they both eventually died—and then fled without stopping to render
assistance. He pleaded guilty to two counts of failure to perform the duties of adriver to injured personsin violation of
ORS 811.705(2)(e) (“H&R"). Defendant argued that the H& R convictions should merge and that, in any event, the trial
court could not impose consecutive sentences, but the court entered separate convictions and imposed consecutive 36-month
sentences. Held: Affirmed. [1] “Where the statute defining a crime does not expresdy identify the person who qualifies as
a‘victim,” the court examines the statute to identify the gravamen of the crime and determine the class of persons whom the
legislature intended to directly protect by way of the criminal proscription.” When adriver failsto perform the duties
required by ORS 811.705(1)(e), “the ‘victim’ is the person who does not, among other things, receive ‘reasonable
assistance.”” [2] “Accordingly, merger of defendant’s two [H& R convictions] was precluded pursuant to ORS 161.067(2)
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because there were ‘two or more victims.” [3] Because defendant’s two separate H& R convictions had different victims,
the court properly imposed consecutive sentences under ORS 137.123(5)(b).

State v. Newell, 238 Or App 385, 242 P3d 709 (2010). Defendant pleaded guilty to four counts of second-degree
encouraging child sexual abuse and was placed on probation. Later, thetrial court revoked defendant’s probation after he
violated five of his probation conditions. At the revocation hearing, defendant argued that because the court, at the original
sentencing hearing, did not make any findings under ORS 137.123 supporting the imposition of consecutive sentences, it
was required to impose concurrent revocation sanctions. The court disagreed and imposed consecutive sanctions under
OAR 213-012-0040(2), which authorizes imposing consecutive revocation sanctions if more than one probationary sentence
isrevoked for separate supervision violations. Held: Affirmed. ORS 137.123 applies only to the imposition of sentences
and not to the imposition of sanctions upon revocation of probation.

State v. Loftin, 218 Or App 160, 173 P3d 312 (2008), mod on recons, 228 Or App 96, 206 P3d 1208, rev den, 346
Or 364 (2009). [1] Inlight of IceIl, the sentencing court properly imposed consecutive sentences based on its own
findings. [2] The Court of Appeals nonethel ess reaffirmed it previous opinion insofar asit held that ORS 137.123(5) does
not permit imposition of consecutive sentences based only on the fact that the convictions are for crimes of equal
seriousness.

See also State v. Karp, 220 Or App 299, 185 P3d 553 (2008) (per curiam) (same as [2]); State v. Mills, 219 Or
App 225, 182 P3d 889 (2008) (same as[2]).

State v. Gee, 224 Or App 635, 198 P3d 950 (2008), rev den, 346 Or 157 (2009). Defendant was convicted of two
counts of attempted murder based on his participation in a drive-by shooting in which he aided the shooting at a man they
mistakenly thought was Taylor. The man at whom the shots were fired was White; Taylor was several blocks away and was
not in range. Defendant did not argue that there was insufficient evidence to support both convictions for attempted murder;
rather, he assigned error only to the imposition of consecutive sentences, arguing that there was insufficient evidence to
support afinding that he “caused or created arisk of causing loss, injury or harm to a different victim than was caused or
threatened by the other offense or offenses committed during a continuous and uninterrupted course of conduct,” under
ORS 137.123(5)(b). Held: Affirmed. Defendant’s conduct in shooting at one victim created arisk of shooting the intended
victim. Even though his conduct in shooting White did not actually harm Taylor, it did create a risk that Taylor would be
harmed.

State v. Nelson, 224 Or App 193, 197 P3d 1130 (2008). The court imposed consecutive sentences based on its
finding that the offenses were based on separate incidents that were “ separated by time and place.” Defendant did not
object, but he asserted on appeal that the sentences were improper without jury findings. Held: Affirmed in part, reversed in
part. The jury’s verdict on two of the convictions showed that it necessarily found that the acts were not part of the same
criminal episode; other sentences required reversal under Blakely/Ice. The record showed that the trial court instructed the
jury as to the dates on which defendant was alleged to have committed his crimes, and that the jury necessarily found that
two of the offenses occurred on separate dates. On the remaining conviction, the jury’ s verdict did not show that it found
that the offenses occurred on separate dates, and the Court of Appeals exercised its discretion to correct the error because of
the gravity of the error.

State v. Groves, 221 Or App 371, 190 P3d 390 (2008). The court imposed consecutive sentences on defendant’s
convictions for burglary and attempted rape. Defendant asserted that his convictions for burglary (based on entry with
intent to commit rape) and for attempted rape based on the entry into the second victim's apartment could not be subject to
consecutive sentences under ORS 137.123(5)(a), which requires proof of awillingness to commit more than one offense,
because those convictions were based on asingle act. Held: Affirmed. The record supported the sentencing court’s finding
that the defendant was willing to commit both burglary and rape. Distinguishing State v. Warren, 168 Or App 1 (2000)
(reversing consecutive sentences on attempted murder and first-degree assault based on the defendant’ s act of firing asingle
shot into the victim’s head).

State v. Bowen, 220 Or App 380, 185 P3d 1129 (2008). Over defendant’ s Blakely-based objection, the sentencing
court, relying on ORS 137.123(2), imposed consecutive sentences on multiple convictions based on defendant’ s repeated
sexual assaults on achild. Held: Affirmed. Even though, inlight of Icel, the court erred, the error was harmless because
“the evidence at trial established eight incidents of sexual contact between defendant and the victim [over the course of 9
years, and those] incidents, as demonstrated by overwhelming evidence in the record, were so distinct from one another that
we can say with complete confidence that the jury would have found that the offenses did not occur as part of a continuous
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and uninterrupted course of conduct if it had been asked to determine the matter. That is, on this record, no reasonable
factfinder could have determined otherwise.”

State v. Andrews, 220 Or App 374, 185 P3d 1127, rev den, 345 Or 175 (2008). The sentencing court did not
commit plain error under Ice | when it imposed consecutive sentences. The indictment alleged that defendant committed the
crimes at issue “in three different date ranges,” and the parties agreed at sentencing that the jury’ s verdicts of guilty
necessarily had found that he committed the crimes during separate episodes.

State v. Smith, 218 Or App 278, 179 P3d 691, rev den, 344 Or 671 (2008). In light of Ice I, the sentencing court
committed “plain error” by imposing consecutive sentences under ORS 137.123(5)(b) (risk of loss, injury or harm to a
different victim) in the absence of jury findings; nevertheless, the appellate court declined to review it because there was no
legitimate debate that the UUV involved harm to one victim, and defendant’ s possession of an altered key created arisk of
harm to other victims.

State v. Cone, 218 Or App 273, 179 P3d 688, rev den, 344 Or 539 (2008). Although the order imposing
consecutive sentences under ORS 137.123(5)(b) was “plain error” in light of the later decisionin Ice |, the Court of Appeals
declined to exercise its discretion to correct the error because “[t]here can be no doubt” that the harm caused by the assault
(physical injury to the victim’s person) was qualitatively different and greater than the harm caused by the burglary
(unlawful entry onto the victim’s property).

State v. Rettman, 218 Or App 179, 178 P3d 333 (2008). [1] Defendant’s convictions for assault (by cutting the
victim’'swrist) and attempted murder (by cutting the wrist) involved precisely the same harm. Thus, consecutive sentences
were not authorized by ORS 137.123(5)(b) (different harms to victim). [2] Because the sentencing court did not rely on a
theory that the attempted murder included the act of delaying treatment for the child thus creating a greater risk of harm, the
Court of Appeals could not affirm on that ground.

State v. Walch, 218 Or App 86, 178 P3d 301 (2008), aff'd on rev of other issue, 346 Or 463, 213 P3d 1201
(2009). [1] Court refused to consider defendant’s unpreserved claim that the trial court failed to instruct that, to make
affirmative findings on any fact allowing consecutive sentences, the jurors had to make the finding beyond a reasonable
doubt. Because the preliminary instructions informed the jurors that the state had the “beyond a reasonable doubt” burden,
thetrial court did not commit plain error by failing to give a more specific instruction later. [2] Based on State v. Sawatzky,
339 Or 689 (2005), the court rejecting defendant’ s unpreserved assertion that the state was required to allege the
consecutive-sentence enhancement facts in the indictment, stating “we see no reason, in light of Ice, to draw any distinction
between [the departure factors addressed in Sawatzky] and the facts supporting consecutive sentences.”

State v. Tanner, 210 Or App 70, 150 P3d 31 (2006) (en banc). [1] The determination under ORS 137.123(5)(a)
whether the secondary offense was “merely incidental” to the primary offense is afactual finding, not alegal conclusion.
[2] Blakely does not entitle adefendant to ajury trial on afact that supports a consecutive sentence under ORS 137.123(5).

See also State v. Kayfes, 213 Or App 543, 162 P3d 308, rev den, 343 Or 690 (2007); State v. Magana, 212 Or
App 553, 159 P3d 1163 (2007); Statev. Carson, 211 Or App 606, 156 P3d 71 (2007) (per curiam) (Tanner “applies with
egual force in the context of a challenge to consecutive sentences imposed pursuant to ORS 137.123(2)").

Note: Inlight of Icell, these cases again have precedential value.

State v. Gordian, 209 Or App 600, 149 P3d 190 (2006) (per curiam). Defendant pleaded guilty to three crimes
that “were alleged in the indictment to have occurred during separate criminal episodes,” and the court imposed consecutive
sentences. Because “under ORS 137.123(2), acourt is not required to make findings to support the imposition of
consecutive sentences’ if the defendant did not commit the crimes “in the same criminal episode,” defendant’s Blakely-
based obj ection has no merit—"the sentences in this case fall within the exception enunciated in Blakely for sentences based
on facts admitted by a defendant.”

State v. Anderson, 208 Or App 409, 145 P3d 245 (2006), rev den, 343 Or 33 (2007). The sentencing court
lawfully imposed consecutive sentence on defendant’ s convictions for robbery and assault of the same victim based on his
act of striking the victim in the course of taking of the property. The court could have inferred that defendant was willing
both (a) to cause physical injury to the victim (assault), and (b) to use the mallet, or attempt to cause serious physical injury
with the mallet (robbery). The facts were sufficient to show his “willingness to commit more than one criminal offense”
under ORS 137.123(5)(a).
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State v. Herrera-Lopez, 204 Or App 188, 129 P3d 238, rev den, 341 Or 140 (2006). [1] The court properly
imposed consecutive sentences under ORS 137.123(5)(b) on defendant’s convictions for first-degree kidnapping and
second-degree assault based on its findings that the crimes inflicted “qualitatively different injury” to the victim.

[2] Defendant’s Blakely-based challenge to the consecutive-sentence error has no merit because in the course of pleading
guilty to the charges he admitted that consecutive sentences were appropriate and “admitted all of the facts necessary to
justify consecutive sentences.” For purposes of Blakely, “admitted facts can be used at sentencing even when the admission
was not made for that purpose.”

State v. Fuerta-Coria, 196 Or App 170, 100 P3d 773 (2004), rev den, 338 Or 16 (2005). Defendant’s unpreserved
objection that the imposition of consecutive sentence based on findings made by the sentencing court, rather than the jury,
violates Blakely is not “plain error.”

See also State v. Goodman, 200 Or App 137, 112 P3d 473 (per curiam), rev den, 339 Or 230 (2005) (same); State
v. Ross, 199 Or App 1, 110 P3d 630, mod on recons, 200 Or App 143, 113 P3d 921 (2005), rev den, 340 Or 157 (2006)
(same).

State v. Brooks, 187 Or App 388, 67 P3d 426, rev den, 335 Or 578 (2003). Defendant was found guilty except for
insanity under ORS 161.327(1) on inter alia seven class C felony offenses, and the court imposed a 5-year commitment to
PSRB on each and ordered defendant to serve five of those terms consecutively, without making findings under
ORS 137.123(5). Held: Reversed and remanded for resentencing. [1] ORS 161.327(1) authorizes a sentencing court to
impose consecutive PSRB commitments. [2] In order to do so, however, the court must make appropriate findings under
ORS 137.123. [3] Because the court failed to make such findings, the case must be remanded for resentencing even if
evidence in the record would support consecutive sentences.

See also Statev. Austin, 187 Or App 427, 67 P3d 435 (2003) (per curiam) (affirming consecutive commitments to
PSRB).

State v. Hilton, 187 Or App 666, 69 P3d 779 (2003), rev den, 336 Or 377 (2004). The sentencing court properly
imposed consecutive sentences under ORS 137.123(5)(b) on defendant’s convictions for felon in possession and unlawful
use of aweapon, because defendant completed the first offense before he committed the second and the crimes created
qualitatively different risks of harm.

State v. Warren, 168 Or App 1, 5 P3d 1115, rev den, 330 Or 412 (2000). Defendant was convicted of attempted
murder and first-degree assault for shooting the victim once in the head at close range, and the court imposed consecutive
sentences on those convictions after making findings under ORS 137.123(5). Held: Reversed and remanded for
resentencing. [1] The appellate court does not conduct a de novo review of the record to determine whether consecutive
sentences are appropriate. Rather, the review isfor error of lawv—i.e., whether evidence in the record supports the court’s
findings. [2] Defendant’s single act of shooting the victim once with an intent to kill cannot support a consecutive sentence
on the assault conviction.

Statev. Trice, 159 Or App 1, 976 P2d 569, rev den, 329 Or 61 (1999). The sentencing court ordered that
48 months of the 130-month sentence it imposed on the defendant’s assault conviction isto be served consecutively to the
256-month sentence it imposed on his murder conviction. Defendant appealed, contending that the court lacked authority to
order part of a sentence to be served consecutively to another sentence imposed in the same case. Held: Affirmed. The
sentencing court had authority under ORS 137.123 to order that a portion of a sentence isto be served consecutively to
another sentence imposed in the same case. “We conclude that implicit in the authority [granted in ORS 137.123] to impose
both consecutive and concurrent sentences is the authority to impose sentences that are partially consecutive and
concurrent.” [Note: The authority to order that part of a sentence is be served consecutively may be helpful particularly in
cases in which the defendant is convicted of two or more Measure 11 offenses.]

See also Statev. Carlson, 160 Or App 651, 987 P2d 523 (1999) (per curiam), rev den, 329 Or 589 (2000).

State v. Stafford, 157 Or App 445, 972 P2d 47 (1998), rev den, 329 Or 358 (1999). Defendant was convicted of
three counts attempted first-degree sexual abuse for touching two young children. “[E]ach time defendant touched the first
victim'sleg, he committed attempted sexual abuse because he had the opportunity to pause and reflect on his conduct.
ORS 161.067. Thus, consecutive sentences were lawfully imposed because he had the time to renounce his criminal
objectives before acting further.”
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State v. Rojas-Montalvo, 153 Or App 222, 957 P2d 163, rev den, 327 Or 193 (1998): [1] The sentencing court
properly imposed consecutive sentences on defendant’s convictions for DCS and PCS arising out of the same incident. The
PCS offense was not as a matter of law merely incidental to the DCS even though defendant was convicted of DCSon a
theory of “constructive” delivery. [2] The sentencing court committed plain error, however, by failing to comply with the
“shift to column I” rule in OAR 213-12-020(2) when it imposed the consecutive sentence on the PCS conviction.

State v. Gleason, 141 Or App 485, 919 P2d 1184, rev den, 324 Or 323 (1996). Trial court properly imposed
consecutive sentences on defendant’ s racketeering and theft convictions.

State v. Hagan, 140 Or App 454, 916 P2d 317 (1996). The sentencing court imposed a 36-month prison term on
the primary offense and 5-year probationary sentences on other convictions and then ordered the sentences to be served
consecutively. Held: The court “lacked authority under OAR 253-12-020 to impose consecutive probation termsin
addition to aterm of incarceration.”

Austin v. McGee, 140 Or App 263, 915 P2d 1027 (1996). The sentencing court ordered the 6-month departure
sentence imposed on petitioner’ s conviction third-degree rape to be served consecutively to the 40-month sentence imposed
on the conviction for first-degree rape; both convictions are based on his single sexual assault on a 14-year-old girl.
Petitioner sought post-conviction relief based on fact that histrial counsel failed to object to the consecutive sentence.
Held: [1] Petitioner was not entitled to relief based on claim that court failed to recite the findings in the judgment—

ORS 137.123(5) requires the court to make the findings only “on the record.” [2] The sentencing court’s findings that
petitioner took advantage of the victim’s young age and mental disabilities were sufficient to support the 6-month sentence
both as a departure sentence and as a consecutive sentence. It was not necessary for the court to make findings under
ORS 137.123(5) that are separate from the ones it made under OAR 253-08-002(1)(b).

State v. Sumerlin, 139 Or App 579, 913 P2d 340 (1996). Sentencing court properly imposed consecutive
sentences pursuant to ORS 137.123(5)(b) on defendant’ s convictions for recklessly endangering and assault based on
separate victims, and it properly imposed consecutive sentences pursuant to ORS 137.123(5)(a) on defendant’ s convictions
for DUII and reckless driving.

2. Application of the “ 200/400-per cent rule”
See also Part V-D(4) (“Criminal-History Score—Counting convictions previously sentenced”), above.

See ORS 137.121; OAR 213-008-0007; OAR 213-012-0020(2).

Note: In 1997 the rules in the sentencing guidelines that place durational limitations on consecutive sentences (viz.,
OAR 213-008-0007 and 213-012-0020) were amended to provide that those rules do not apply to consecutive sentences
imposed on convictions “for crimes that have different victims.” Or Laws 1997, ch 13, 88 26-28. In 1999, the people
enacted Art |, § 44(1)(b), which provides: “No law shall limit a court’s authority to sentence a criminal defendant
consecutively for crimes against different victims.”

State v. Langdon, 330 Or 72, 999 P2d 1127 (2000). [1] The 400-percent rule requires the sentencing court to
reduce the sentences imposed, but it does not require the court to convert a consecutive sentence to a concurrent one. [2] A
sentencing court has authority to impose consecutive Measure 11 minimum sentences on convictions without regard to the
400-percent limitation in OAR 213-012-0020 and OAR 213-008-0007(3).

Statev. Miller, 317 Or 297, 855 P2d 1093 (1993): [1] The“200 percent rule’ in OAR 253-12-020(2), which
limits the total length of a series of consecutive sentences, “is not applied if there were separate sentencings for separate
criminal episodes,” even though the convictions are sentenced at a single sentencing hearing and are based on chargesin a
singleindictment. The limitation applies only to consecutive sentences imposed on convictions based on crimes committed
during asingle criminal episode. [2] Similarly, the “shift to column I” rulein OAR 253-12-020(2) appliesonly to a
consecutive sentence imposed on conviction based on crime committed during the same criminal episode as the “primary
offense.”

See also State v. Johnson, 125 Or App 655, 866 P2d 1245 (1993) (same).

Statev. Davis, 315 Or 484, 847 P2d 834 (1993): [1] When a court imposes a dangerous-offender sentence on a
conviction subject to the guidelines, the sentence is a departure under the guidelines, see ORS 161.737(1), and thusis
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subject to the rules governing the length of consecutive sentences. [2] The indeterminate portion of a dangerous-offender
sentence is subject to the “400 percent rule” in OAR 253-12-020(2). “We hold that ‘incarceration term,” asthat phraseis
used in OAR 253-08-007(3), refers to the entire indeterminate term of a dangerous offender sentence.” [3] “Under [the
200 percent rule’ in OAR 253-12-020(2)], no matter how many convictions arise out of asingle case, if any of the
sentences are imposed to run consecutively, the total incarceration term for all of the convictions combined may not exceed
twice the maximum presumptive incarceration term for the primary offense, except by departure.” [4] The “400 percent
rule” in OAR 253-08-007(3) operates as follows:

“First, the sentencing judge must calculate the presumptive incarceration term for each conviction without
departure, applying OAR 253-12-020(2). These presumptive incarceration terms are limited by the 200
percent rule, i.e., they cannot exceed 200 percent of the presumptive incarceration term for the primary
offense. After calculating those terms, the judge may impose a departure sentence on any or al of the
individual convictions. Under OAR 253-08-007(3), however, the incarceration term of each departure
sentence may hot exceed twice the presumptive incarceration term aready determined for that offense
under OAR 253-12-020(2). Because these presumptive incarceration terms will have been limited already
by operation of the 200 percent rule, the maximum incarceration term that may be imposed for all the
consecutive sentences together by departure cannot exceed four times the maximum presumptive
incarceration term of the primary offense.”

315 Or at 493.

Note: In response to Davis, the 1993 legislature approved OAR 213-012-0020(4) and an amendment to OAR 213-
008-0007(3) that provide that the limitations set forth in those rules “ shall not apply to any sentence imposed on a
dangerous offender under ORS 161.725 and 161.737.” Or Laws 1993, ch 692, § 1; Or Laws 1993, ch 334, § 6 (amending
ORS 161.737(2)). In addition, the 1993 legidature enacted OAR 253-08-003(3), which provides that the 200-percent rule
“does not apply to the indeterminate sentence imposed on a dangerous offender under ORS 161.725 and 161.737."

Or Laws 1993, ch 334, § 8.

State v. Monro, 256 Or App 493, 301 P3d 435 (2013). Defendant committed a series of home-invasion robberies,
and was convicted of multiple counts relating to three different incidents. Thetrial court imposed a series of consecutive
Measure 11 and departure sentences, including a consecutive 144-month departure sentence on the conviction for first-
degree robbery. Defendant argued on appeal that the court erred by not applying the “shift to column I” rule, OAR 213-
012-0020, when it imposed the consecutive sentence on his robbery conviction. Held: Reversed and remanded for
resentencing. [1] Because the sentencing court chose to impose a departure sentence on the robbery conviction that was
longer than the Measure 11 sentence, the court was required to follow the “shift to column I” rule. If the court had complied
with that rule, “the maximum departure sentence permitted to be imposed consecutively was 72 months, rather than the
144 months that the court imposed. However, because the mandatory incarceration term for the offense under Measure 11
is greater—90 months—the court was required to impose that sentence rather than the 72-month consecutive guidelines
sentence. ORS 137.700(1).” Because the court failed to comply with that rule, it imposed a consecutive sentence that is
54 months longer than the maximum permitted by law.

State v. Powell, 253 Or App 185, 288 P3d 999 (2012), rev den, 353 Or 714 (2013). Based on a high-speed chase
during which he threw baggies of methamphetamine out the window, defendant was convicted of seven offensesincluding
PCS, third-degree assault, and attempting to elude, and the court imposed a series of consecutive departure sentences. The
Court of Appeals remanded for resentencing based on a Blakely error, and the court on remand reimposed the same overall
sentence. Held: Affirmed. The sentencing court did not violate the “shift to column I” rule, OAR 213-012-0020(2) when it
imposed a 60-month sentence on his PCS conviction, using gridblock 6-A rather than 6-1, after it had imposed a 6-month
sentence, using gridblock 2-A, on his conviction for eluding. Application of the “shift to column I” rule does not depend on
“the chronological order in which the court imposed sentences’ but rather on which conviction is the “primary offense,”
which means the offense of conviction with the highest crime-seriousness ranking. OAR 213-003-0001(17). Becausethe
PCS conviction was the primary offense, the court correctly used gridblock 6-A when it imposed sentence on that
conviction.

State v. Witherspoon, 250 Or App 316, 280 P3d 1004 (2012). Over the course of several hours, defendant and his
wife, the victim, engaged in an argument that occasionally turned violent. At one point, they were in the kitchen and he
threatened her with aknife. She escaped into the living room to call 911, but he pulled the cord out of the wall. She then
announced that she was leaving with their son, and she went into his bedroom to get him. Defendant followed and assaulted
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her there in front of the son. Defendant was convicted on stipul ated facts of misdemeanor assault based on an earlier event
(count 1), menacing based on the incident in the kitchen (count 2), and felony assault in the fourth degree based on the
incident in the bedroom (count 4). At sentencing, the prosecutor argued, and the sentencing court agreed, that the third
conviction was based on a criminal episode different from that underlying the first two convictions, and the court applied
the Miller/Bucholz rule to increase the criminal-history score to “D” for that conviction, and it imposed the 14-month
presumptive sentence based on gridblock 6-D. Held: Remanded for resentencing. [1] “When a court imposes sentences for
multiple convictions in a single proceeding, the court may use a defendant’ s convictions arising from earlier criminal
episodes to calculate the defendant’ s criminal history score with respect to a crime arising from alater criminal episode.
However, when a defendant’ s multiple convictions stem from the same criminal episode, his criminal history score remains
the same with respect to all of those convictions.” [2] “The court first considers whether a complete account of one crime
necessarily includes details of the other ... . If acomplete account of each crime necessarily includes details of the other,
then they arise from the same criminal episode. Crimes are not cross-related, and thus do not necessarily include details of
one another, where one of the crimes may be proved without evidence of the other crime.” [3] ” Although the events that |ed
to the three [convictions] would have provided useful context for proving each count, defendant’ s conviction for Counts 1
and 2 in no way depended on proof of Count 4. Thus, the three counts are not cross-related, and a complete account of
Counts 1 and 2 does not necessarily include details of Count 4.” [4] But the separate issue presented under ORS 131.505(4)
iswhether the convictions nonetheless are based on crimes defendant committed during “continuous and uninterrupted
conduct that ... issojoined in time, place and circumstance” that his conduct was “direct to the accomplishment of asingle
criminal objective.” Here, the entire incident was continuous and uninterrupted, and all of defendant’s conduct was based
on asingle criminal objective. Because all the convictions are based on asingle criminal episode, the sentencing court erred
in applying Miller/Bucholz to recalculate his criminal-history score to “D” on the assault conviction based on count 4.

Statev. Hicks, 249 Or App 196, _ P3d __, revden, 352 Or 341 (2012). Based on a single incident involving a
single victim, defendant was convicted of second-degree burglary and first-degree criminal mischief. The sentencing court
determined that each conviction is subject to the 13-month presumptive sentence in ORS 137.717(1)(b), and it departed
upward to 26 months on each and ordered defendant to serve the sentences consecutively, for atotal sentence of 52 months.

On appeal, defendant argued that the sentences are error because the court did not comply with the “shift to column | rule,”
OAR 213-012-0020(2)(a)(A), when it imposed a consecutive sentence on the criminal-mischief conviction. Held: Affirmed.
Although the sentences prescribed by ORS 137.717(1)(b) (2009), are described as “ presumptive’ sentences, they
nonetheless are “ statutorily mandated sentences’ and thus are not subject to the “shift to column I” rule. Under
ORS 137.717(3) (2009), the prescribed “presumptive’ sentences are “mandatory” unless the sentencing court imposes a
longer sentence that is otherwise authorized by law.

State v. Truong, 249 Or App 70, 274 P3d 873 (2012). Defendant was convicted of two counts of DCS and FIP,
and the court followed the state’' s recommendation and imposed consecutive upward-departure sentences of 68, 36, and 36
months. For thefirst time on appeal, defendant complained that the total sentence of 140 months violates the 400-percent
rule. Held: Reversed and remanded. Thetotal sentence exceeds the 136-month limited imposed by the 400-percent
limitation in OAR 213-012-0020(2) and 213-008-0007(3).

Orchard v. Mills, 247 Or App 355, 270 P3d 309 (2011), rev den, 352 Or 33 (2012). While driving intoxicated,
petitioner caused an accident that injured another person and he fled the scene. Later, the police found several firearms at
petitioner’s residence He was convicted of second-degree assault, failure to perform the duties of a driver (H&R), and
seven counts of felon in possession of a firearm (FIP), the court imposed consecutive sentences on those convictions, and
the judgment was affirmed on appeal. Petitioner then filed a petition for post-conviction relief contending that his counsel
and the sentencing court failed to apply the “ shift to column I” rule, OAR 213-012-0020(1), when it imposed consecutive
sentences. The post-conviction court dismissed his petition. Held: Affirmed. [1] “Under OAR 213-012-0020(2)(a)(B),
when atria court imposes multiple sentences consecutively, it must ‘shift to column I’ on the criminal history scale for all
sentences that are imposed consecutively to the sentence on the primary offense. However, the ‘ shift-to-1’ rule applies only
when consecutive sentences are imposed for crimes that arise from asingle criminal episode.” [2] “To determine whether
convictions arise from asingle criminal episode for purposes of the imposition of consecutive sentences, we apply the same
definition that governs our double-jeopardy analysis: ORS 131.505(4).” [3] Petitioner’s assault and H&R convictions did
not arise out of asingle criminal episode, because his “assaultive conduct and his subsequent efforts to evade apprehension
for that assault were not directed to the accomplishment of asingle criminal objective.” [4] Similarly, his FIP convictions
did not arise out of asingle criminal episode even though all the guns were found and seized during a single search because
“the responding officers found seven separate firearms in petitioner’s home, and there was circumstantial evidence, such as

97



the placement of gunsin the closet and under the bed, that they were concealed by separate acts. As a result, there was
sufficient evidence for the trial court to conclude that the firearms were acquired separately.”

State v. Cervantes-Avila, 242 Or App 122, 255 P3d 536 (2011). Defendant was convicted of, inter alia, first-
degree rape, first-degree sodomy, and unlawful use of aweapon (ORS 166.220), all “with afirearm.” The court imposed
consecutive 100-month sentences on the rape and sodomy convictions, and it then imposed a consecutive 60-month firearm-
minimum sentence on the unlawful-use conviction. Defendant argued that that sentence violated the “200-percent rule,”
OAR 213-012-0020(2). Held: Affirmed. [1] The 200-percent rule applies only to “consecutive sentences that involve
presumptive or dispositional departures’ and does not apply to a statutory mandatory sentence. See State v. Langdon, 330
Or 72 (2000). [2] Although a sentencing court has discretion under ORS 161.610(5) not to impose the 60-month firearm-
minimum on a first-time offender, the court did not make that election here, which means that the 60-month term it imposed
isa“mandatory minimum” for purposes of the 200-percent rule.

Statev. LePierre, 235 Or App 391, 232 P3d 982 (2010). Defendant pleaded guilty to two counts of first-degree
burglary and multiple counts of sexual offenses based on the same incident and entry. Held: Reversed and remanded for
resentencing. The court erred when it failed to comply with the 200-percent rule (OAR 213-012-0020(2)) when it imposed
a 36-month sentence on the burglary conviction to be served consecutively to the 200-month Measure 11 sentence imposed
on the convictions for the sexual offenses.

Statev. Marshall, 219 Or App 511, 183 P3d 241 (2008). The sentencing court erred when it failed to comply with
“shift to column I” rule, OAR 213-012-0020(2)(a)(B), when it imposed a sentence on conviction for third-degree assault to
be served consecutively to sentence on conviction for kidnapping based same incident and victim.

State v. Stone, 201 Or App 314, 118 P3d 830 (2005). The sentencing court erred in failing to comply with the
“shift to column | rule,” OAR 213-012-0020(2)(a), when it imposed a consecutive sentence on defendant’s conviction for
felon in possession of afirearm, because it was based on a crime he committed during the same criminal episode asthe
primary offense, MCS.

Statev. Yashin, 199 Or App 511, 112 P3d 331, rev den, 339 Or 407 (2005). Defendant was convicted of
numerous felony sexual offenses that he committed against asingle victim. At sentencing, the court found that he
committed some of those offenses during separate criminal episodes and it recalculated his criminal history in accordance
with Miller/Bucholz as it imposed sentence. For the first time on appeal, defendant contended that, in light of Blakely, the
sentencing court erred in recalculating his criminal-history score based on its own findings. Held: Affirmed. That claimis
not reviewable as plain error, becauseit is not clear whether the Miller/Buchol z determination falls within the scope of the
“prior conviction” exception in Apprendi.

Williamson v. Schiedler, 196 Or App 302, 101 P3d 364 (2004). Petitioner’strial counsel provided inadequate
assistance by failing to object at sentencing that the length of the total consecutive-sentence string violated the 200-percent
limitation in OAR 213-012-0020(2), because all of the convictions were based on asingle incident. Petitioner’sfelon-in-
possession offenses necessarily were part of his MCS offensesin light of the jury’ s findings on the “commercial drug
offense” factors that he unlawfully possessed a firearm during the offenses.

State v. Young, 183 Or App 400, 52 P3d 1102 (2002). The court properly imposed consecutive 13-month
minimum sentences on defendant’ s two convictions subject to ORS 137.717 (1997). Because those 13-month terms are
mandated as minimum sentences and none of the exemptions set forth in ORS 137.717(3) apply, those consecutive
sentences are not subject to the 200-percent and shift-to-column-I limitations in the guidelines.

Note: Under the current version of ORS 137.717, the prescribed sentences are described as a“ presumptive
sentence,” not a minimum sentence.

State v. Kautz, 179 Or App 458, 39 P3d 937, rev den, 334 Or 327 (2002). Because defendant committed the
robbery in the course of escaping from the scene of his burglary and the same victim and property were involved in both
crimes, the crimes were so related in time, place, and circumstance to constitute a single criminal episode for purpose of the
“shift to column 1” rule, OAR 213-012-0020.

State v. Longnecker, 175 Or App 33, 27 P3d 509, rev den, 332 Or 656 (2001). Defendant was convicted of seven
felony offenses based on his kidnapping and extended torture and repeated sexual assault of the victim. The sentencing
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court imposed a series of consecutive Measure 11 minimum sentences and guidelines departure sentences that total 830
months, and defendant did not object. Held: Reversed and remanded. The departure sentences imposed are error because
they exceed the 400-percent limitation.

State v. Bush, 174 Or App 280, 25 P3d 368 (2001). Defendant was charged 20 separate drug and weapons
offenses, and the indictment alleged that he committed all of those crimes “as part of the same act or transaction.” That
allegation was not submitted to the jury. The sentencing court found that defendant committed some of the offenses during
separate criminal episodes and on that basis imposed consecutive sentences that did not comply with the limitationsin OAR
213-012-0020(2). Held: Affirmed. The “same act or transaction” allegations in the indictment were only for the purpose of
joinder under ORS 132.560 and did not bar the sentencing court from finding, based on the evidence presented at trial and
for purpose of OAR 213-012-0020(2), that the defendant actually committed the offenses during separate criminal episodes.

State v. McNeil, 170 Or App 407, 12 P3d 992 (2000). [1] The “shift to column I” rule does not apply to
consecutive sentences imposed on convictions based on crimes against different victims. OAR 213-012-0020(5). [2] The
sentencing court erred when it imposed a consecutive sentence on a secondary sentence without shifting to | and without
finding that that crime involved a different victim. Consequently, case had to be remand for re-sentencing.

State v. McElroy, 161 Or App 437, 984 P2d 862, rev den, 329 Or 527 (1999). Defendant was convicted of first-
degree burglary along with multiple counts of first-degree rape, sodomy, sexual penetration, and kidnapping. The court first
imposed a 120-month upward-departure sentence on the burglary conviction and then consecutive Measure 11 sentences on
each of the other convictions, for atotal sentence of 585 months. Held: Reversed and remanded for resentencing. Because
the total of the Measure 11 sentences exceeded the 460-month maximum under the 400-percent rule, the court erred in
imposing a consecutive sentence on the burglary conviction.

State v. Quintero, 160 Or App 614, 982 P2d 543 (1999). Defendant sexually assaulted his 16-year-old daughter.
Pursuant to a plea bargain, he pleaded guilty to charges of attempted rape and first-degree sexual abuse, the state dismissed
the more serious charges, and the court imposed a 36-month sentence on the attempted-rape conviction and a consecutive
75-month sentence per Measure 11 on the sexual-abuse convictions. On appeal, defendant contended that the 111-month
sentence violated the “400-percent rule,” OAR 213-012-0020(2). Held: That rule applies even though the court imposed
sentence first on the attempted-rape conviction and the 75-month consecutive sentence is not subject to the rule.

Davisv. Thompson, 154 Or App 250, 961 P2d 911, rev den, 327 Or 621 (1998): Petitioner was convicted of
burglary and rape based on a 1993 incident, and the sentencing court found him to be a dangerous offender and imposed a
30-year indeterminate term with a 60-month minimum on the rape conviction and a consecutive 6-month term on the
burglary conviction. Petitioner’s counsel objected to the 30-year term, but he did not raise that issue on appeal. The state
nonethel ess conceded error on appeal in light of State v. Davis, 315 Or 484, 847 P2d 834 (1993). The Court of Appeals
affirmed without opinion, however, and the Supreme Court denied review. Petitioner then petitioned for post-conviction
relief contending that the 30-year term is unlawful in light of Davis, but the post-conviction court held that that claim was
barred. Held: Affirmed. Petitioner does not assert that either histrial or appellate counsel provided inadequate assistance
of counsel. Because his objection to the sentence is one that he reasonably could have asserted at sentencing and pursued
on appeal, he is barred from asserting it in the post-conviction proceeding.

State v. Skelton, 153 Or App 580, 957 P2d 585, rev den, 327 Or 448 (1998): Based on convictions arising out of
asingle incident that occurred in 1995, the court imposed a 230-month departure sentence with a 120-minimum on
defendant’ s first manslaughter conviction, consecutive 120-month minimum sentences on his other two manslaughter
convictions, and a 70-month minimum on his assault conviction, for atotal sentence of 540 months. Held: The sentencing
court erred by imposing consecutive sentences that exceeded 460 months, the 400-percent limitation in OAR 213-12-
020(2).

State v. Rojas-Montalvo, 153 Or App 222, 957 P2d 163, rev den, 327 Or 193 (1998): Although the sentencing
court properly imposed consecutive sentences on defendant’ s convictions for DCS and PCS arising out of the same incident,
the court erred by failing to comply with the “shift to column I” rule in OAR 213-12-020(2) when it imposed the
consecutive sentence on the PCS conviction.

Statev. Allen, 151 Or App 281, 948 P2d 745 (1997). When a court imposes consecutive sentences on two felony
convictions based on crimes the defendant committed during a single criminal episode, the court must comply with
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OAR 213-12-020(2), which both requires the court to “shift to column I” on the second conviction and imposes a durational
limitation on the total consecutive sentence. The applicable standard is the definition of “criminal episode” set forth in
ORS 131.505(4). Multiple crimesthat defendant committed during single car accident are part of same criminal episode.

State v. Sparks, 150 Or App 293, 946 P2d 314 (1997), rev den, 326 Or 389 (1998). [1] The “shift to column I”
and 200-percent rule in OAR 213-12-020(2) apply only to consecutive sentences that are imposed on convictions based on
crimes committed during a single criminal episode. The applicable standard is that set forth in ORS 131.505(4), which has
been construed to mean: “We hold that the two charges arise out of the same act or transaction if they are so closely linked
intime, place and circumstance that a complete account of one charge cannot be related without relating the details of the
other charge.” [2] Defendant was convicted of three counts of first-degree burglary for entering three vacant motel rooms to
commit theft and criminal mischief in each. The three entries were not a“single criminal episode,” even though he
committed the crimes against the same victim on the same day, because “the circumstances of defendant’s conduct
demonstrate that he had to have formed a discrete criminal objective each time he made an unlawful entry into one of the
motel rooms. A complete account of any one of the unlawful entries could be proven without reference to the others.”
Because the court imposed consecutive sentences on convictions based on crimes defendant committed during separate
criminal episodes, OAR 213-12-020(2) did not apply.

State v. Lundstedt, 139 Or App 111, 911 P2d 349 (1996): The sentencing court violated OAR 253-12-
020(2)(a)(B) when it imposed consecutive sentences on two convictions based on crimes committed during the same
criminal episode without using the column | presumptive sentence for the second conviction.

State v. Morton, 137 Or App 568, 905 P2d 1182 (1995): Defendant pleaded guilty to multiple counts of robbery
and assault based on crimes he committed against four victims during separate incidents. Held: Because the convictions are
based on crimes arising from “separate criminal episodes,” the sentencing court properly [1] adjusted defendant’ s criminal
history during the sentencing hearing, and [2] disregarded the 200-percent limitation in OAR 253-12-020(2) when it
imposed consecutive sentences on those convictions.

State v. Ashley, 136 Or App 393, 902 P2d 123 (1995): The sentencing court erred when it imposed consecutive
“presumptive” sentences on multiple convictions based on a single incident where the total sentence exceeded the
200-percent limitation in OAR 253-12-020(2)(b), even though the total sentence was within the 400-percent limitation.

State v. Spencer, 134 Or App 556, 895 P2d 792, rev den, 321 Or 397 (1995): Defendant was convicted of
14 counts of factoring based on credit-card thefts he committed over a one-month period against separate victims, the
sentencing court imposed consecutive 6-month sentences, and defendant objected on the ground that the total sentence
exceeded the “400 percent” limitation in OAR 253-12-020(2). Held: That rule does not apply to sentences imposed on
convictions that result from different “criminal episodes.” The applicable definition of that term isin ORS 131.505(4).
Separate and distinct crimes committed at different times and places, with different accomplices and against different
victims, “do not become part of asingle criminal episode simply because the defendant committed each of the crimes with
the same criminal objective.” Separate crimes do not become subject to the “400 percent rule” merely because the tria
court granted the state’ s motion to consolidate based its contention “that the charges were so factually interrelated that
evidence of each crime would be admissible in a separate prosecution of the other crimes.”

State v. Thomas, 133 Or App 754, 894 P2d 496 (1995): Defendant pleaded guilty inter alia to two counts of
third-degree assault that fell into gridblock 6-C, and the sentencing court imposed 180-day consecutive jail terms on those
convictions. Held: The “shift to column | rule,” OAR 253-12-020(2)(a)(B), required the court to use the “ maximum
incarceration term” prescribed by gridblock 6-1 in order to impose consecutive sentences on those convictions. Even though
the convictions are “ presumptive prison” convictions, OAR 253-12-020(2)(c) limited the court to imposing, without a
departure, only the lower 90-day term, not the upper 180-day term, prescribed by gridblock 6-1 for a probationary sentence.

State v. Flower, 128 Or App 83, 874 P2d 13509, rev den, 319 Or 572 (1994): The “200/400 percent rule” in
OAR 253-12-020(2) does not apply to convictions based on crimes defendant committed during separate criminal episodes.
The applicable standard is the definition of “criminal episode” set forth in ORS 131.505(4). The crimes were not part of
the same criminal episode merely because the state joined the charges in asingle indictment or moved to consolidate
separate indictments pursuant to ORS 132.560(2).

State v. Scott, 126 Or App 176, 867 P2d 563, rev den, 318 Or 583 (1994): The sentencing court violated
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OAR 253-12-020(2)(a)(B) when it used the presumptive sentence prescribed by criminal-history column “E” rather than “1”
when it imposed a consecutive sentence on a secondary conviction.

State v. Johnson, 125 Or App 655, 866 P2d 1245 (1993): [1] A firearm-minimum sentence is not a“ departure”
sentence; it is amandatory sentence. [2] When a sentencing court imposes a firearm-minimum sentence on a conviction
within a consecutive-sentence string that is subject to the “400 percent rule,” OAR 253-12-020(2), the total sentence that
can bee imposed is the greater of the firearm minimum or the sentences derived through the rule.

State v. Determann, 122 Or App 480, 858 P2d 171, rev den, 318 Or 26 (1993): The “400 percent rule” in
OAR 253-12-020 and OAR 253-08-007(3) does not automatically permit the sentencing court to impose consecutive
sentences totaling 4 times the maximum presumptive sentence for the “ primary offense.” The maximum available sentence
under the rule is dependent upon the column-1 presumptive sentences prescribed for the other convictions upon which
consecutive sentences are imposed and the court’ s decision whether and how far to depart on any of those convictions.

State v. Morales-Aguilar, 121 Or App 456, 855 P2d 646 (1993): “[T]he limitations on departures set out in
OAR 253-08-007 do not apply to dispositional departures sentences,” and it is proper to order dispositional-departure
prison sentences to be served consecutively.

Note: OAR 213-12-020(2) was amended effective November 1, 1993 (Or Laws 1993, ch 692, § 1) to clarify that
the limitations apply to dispositional departures.

State v. Shaffer, 121 Or App 131, 854 P2d 482 (1993): Sentencing court erred in using presumptive sentence
prescribed by gridblock 8-1, rather than that prescribed by the correct gridblock, 8-C, when it imposed a concurrent
sentence on that conviction. The “shift to column I” rule in OAR 253-12-020(2) applies only to consecutive sentences.

State v. Nelson, 119 Or App 84, 849 P2d 1147 (1993): Consecutive sentences imposed on misdemeanor
convictions in the same case “have no relevance to the maximum terms allowed under the guidelines’ under OAR 253-12-
020.

State v. Nicholas, 118 Or App 232, 846 P2d 1181 (1993): [1] If the court imposes a consecutive sentence on a
secondary conviction, OAR 253-12-020(2)(a) requires the court to use the presumptive incarceration term prescribed by
criminal-history column | for that offense. [2] If the court imposes a consecutive sentence on a secondary conviction that is
subject to ORS 137.635, it must use the regular column | presumptive incarceration term, not the special presumptive
sentence prescribed by OAR 253-09-001(2).

Statev. Freeland, 115 Or App 388, 838 P2d 642 (1992) (per curiam): “The limitations on consecutive sentences
[imposed in asingle case] under OAR 253-12-020 and OAR 253-08-007 do not apply to consecutive [dispositional]
departure sentences that have presumptive probationary sentences.”

See also State v. Nelson, 119 Or App 84, 849 P2d 1147 (1993) (a dispositional departure imposed as a
consecutive sentence on a secondary conviction is not subject to the 200-percent limitation set forth in OAR 53-08-007(3)
and OAR 253-08-006); State v. Ripka, 111 Or App 469, 827 P2d 189, rev den, 313 Or 300 (1992) (same).

Note: OAR 213-12-020(2) was amended in 1993 (Or Laws 1993, ch 692, § 1) to clarify that the limitations apply
to dispositional departures.

Statev. Miller, 114 Or App 235, 835 P2d 131 (1992): [1] The sentencing guidelines do not apply to misdemeanor
convictions; a consecutive sentence imposed on a misdemeanor conviction must be served injail, not prison. [2] Where the
court imposes a probationary sentence and orders the jail term to be served consecutively to a prison term imposed in the
same case, OAR 253-12-020(2)(d) requires that the consecutive term be served in prison, and thusit is reversible error for
the judgment to recite that the consecutive term isto be served in “jail.”

Note: Former OAR 253-12-020(2)(d) (1989) was repealed in 1993 (Or Laws 1993, ch 692, § 1).

Statev. Holliday, 110 Or App 426, 824 P2d 1148, rev den, 313 Or 211 (1992): OAR 253-05-013(3), which
permits the court to impose all the custody units asjail if local space is available, does not apply to ajail term imposed on a
secondary conviction where the sentence imposed on the primary offense is a prison term; if the court wants to impose a
longer jail term on such a conviction, it must do so through a departure.

See also Statev. Brown, 119 Or App 162, 849 P2d 547 (1993) (per curiam) (same).
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Statev. Tracy, 116 Or App 329, 840 P2d 1380 (1992): Sentencing court departed both dispositionally and
durationally with respect to a conviction in gridblock 7-H, and it imposed a 36-month sentence that is to be served
consecutively to the prison sentence imposed on the primary offense. Held: [1] The sentence did not violate OAR 253-12-
020(2), because OAR 253-08-007(3) does not limit the length of a dispositional departure. [2] OAR 253-08-005(3)
authorizes a sentence in excess of theinitial term of a dispositional departure, so long as the additional departureis
supported by aggravating circumstances that are substantial and compelling and that are different from the factors used to
support the initial dispositional departure.

Note: OAR 213-08-005(3) was amended in 1993 (Or Laws 1993, ch 692, § 1) to provide that a
dispositional/durational departure may not exceed 200 percent of the maximum prescribed by OAR 213-008-0005(1).

C. TERM OF POST-PRISON SUPERVISION FOR CONSECUTIVE SENTENCES
See OAR 213-012-0020(3)(a), -0030(2)(b), and -0040(1); ORS 144.103.

State v. Vedder, 206 Or App 424, 136 P3d 1128 (2006), rev den, 342 Or 417 (2007). Defendant was convicted of
attempted aggravated murder and first-degree rape and sodomy. The sentencing court designated the first as the primary
offense and imposed a 120-month sentence with 36 months of post-prison supervision. The court then imposed on each of
the sexual-assault convictions a consecutive 100-month sentence and, per ORS 144.103, a 20-year term of PPS, lesstime
served. Held: Affirmed. Although OAR 213-012-0020(4)(a) appears to require that the PPS term for the consecutive
sentences isthat term prescribed for the “primary offense,” the longer terms mandated by ORS 144.103 apply, because that
isthe more recent and specific statute.

State v. Burch, 134 Or App 569, 896 P2d 10 (1995). Defendant was convicted of multiple crimes subject to
ORS 144.103, and sentencing court imposed consecutive prison sentences and post-prison supervision terms of “240
months per ORS 144.103.” Held: The post-prison supervision terms are correct, because the statute requires that the term
of post-prison supervision to be served depends on the prison term actually served, not the prison term imposed.

State v. Minniear, 124 Or App 197, 859 P2d 1205 (1993) (per curiam). ORS 144.103 applies only to subject
convictions based on crimes committed after September 29, 1991 (see Or Laws 1991, ch 831, § 3).
See also State v. Bullock, 135 Or App 303, 899 P2d 709 (1995) (same).

State v. Enos, 114 Or App 208, 836 P2d 374 (per curiam), rev den, 314 Or 278 (1992). Where the court imposes
consecutive sentences on felony convictions under the guidelines, defendant “may be required to serve only asingle
post-prison supervision term and that is for the primary offense”; because any post-prison supervision terms must be served
concurrently and only after the combined incarceration term is completed, the imposition of multiple terms of post-prison
supervision is, at worst, harmless error.

See also Statev. Markham, 114 Or App 5, 836 P2d 1348 (1992).

D. CONSECUTIVE PROBATIONARY SENTENCES
See OAR 213-012-0020(3)(b) and -0030(2)(a).

State v. Stillwell, 116 Or App 229, 840 P2d 729 (1992) (per curiam), rev den, 315 Or 443 (1993). Sentencing
court imposed 13-month prison sentence, with 36 months of post-prison supervision, on primary offense and a 36-month
term of probation on a companion misdemeanor conviction, to begin on defendant’ s release from prison. Held: Affirmed.
It was proper to commence probationary term on misdemeanor conviction on defendant’s release from prison, because the
term “is within the maximum period for a misdemeanor after the imposition of sentence.”

State v. Dummitt, 115 Or App 487, 839 P2d 246 (1992). The sentencing court imposed a prison sentence on the
primary offense and probationary sentences on some secondary convictions, with the jail terms to be served consecutively to
the prison term. Held: “[T]he term of the probationary sentence is subsumed in the post-prison supervision term” (i.e., the
supervision part of a probationary sentence “merges’ into the supervision part of the post-prison supervision term).

See also Statev. Brown, 119 Or App 162, 849 P2d 547 (1993) (per curiam). “When a sentence of probation is
imposed consecutively to one of incarceration, the probationary term ‘merges’ into the term of post-prison supervision™).
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IX. SENTENCES MANDATED OR AUTHORIZED BY STATUTE

A. MURDER CONVICTIONS (ORS 163.115(5))

See ORS 163.115(5); ORS 137.700(2)(a)(A); OAR 213-005-0004(1).

See also Part XI1-A (“Merger of Convictions’), below.

This section does not include all the decisions that address sentencing issues that relate to a conviction for
aggravated murder under ORS 163.095 and 163.105. In particular, this manual does not include decisions that address a
sentence of death or true life. Some decisions relating to a conviction for aggravated murder are included below insofar as
they address an issue that also may pertain to a sentence imposed on a conviction for murder.

1. Sentencethat ismandated or authorized by statute
See also Part X11-A (“Merger of Convictions’), below.

State v. Bowen, 340 Or 487, 135 P3d 272 (2006). Inlight of State v. Barrett, the sentencing court erred by
entering a separate conviction and sentence of death on the two counts of aggravated murder based on defendant’ s murder
of the single victim. “[T]hetria court should have entered one judgment of conviction ... which enumerated separately
each aggravating factor and imposed one sentence of death.”

See also Statev. Tiner, 340 Or 551, 135 P3d 305 (2006) (sentencing court erred by entering a separate conviction
and sentence of death on the two counts of aggravated murder, and a separate conviction and sentence for intentional
murder, based on defendant’ s murder of the single victim).

State v. Acremant, 338 Or 302, 108 P3d 1139, cert den, 126 S Ct 150 (2005). Defendant was convicted of two
aternative counts of aggravated murder for each of histwo victims, and defendant did not object. Held: The sentencing
court committed plain error under State v. Barrett by entering two convictions for each victim. “We therefore remand the
case for entry of a corrected judgment of conviction reflecting defendant’s guilt on the charge of aggravated murder for each
victim, with the judgment separately enumerating the aggravating factors upon which each conviction is based.”

See also State v. Gibson, 338 Or 560, 113 P3d 423, cert den, 126 S Ct 760 (2005) (same).

Statev. Ventris, 337 Or 283, 96 P3d 815 (2004). Although indictment charged defendant with committing
aggravated felony murder personally and intentionally, and the trial court so found, that verdict does not require that the
conviction on the lesser-included charge of murder necessarily must be for intentional murder rather than felony murder.
On remand after vacation of the conviction for aggravated murder, the trial court properly treated that lesser conviction as
one for felony murder and hence merged the separate conviction for the felony into that conviction.

State v. Running, 336 Or 545, 87 P3d 661, cert den, 543 US 1005 (2004). Defendant was sentenced to death for
one count of aggravated murder, and received a true-life sentence on a different count of aggravated murder of another
victim. Held: Thetria court did not violate ORS 163.105(1)(b) when it ordered defendant to serve the true-life sentence
consecutively to his death sentence.

State v. Sparks, 336 Or 298, 83 P3d 304, cert den, 543 US 893 (2004). The jury found defendant guilty of 15
counts of aggravated murder and five other offenses and sentenced him to death. Held: The judgment, which states that
defendant “is sentenced to death on all fifteen counts’ of aggravated murder, does not impermissibly impose multiple death
sentences.

Statev. Hale, 335 Or 612, 75 P3d 448 (2003), cert den, 541 US 942 (2004). The jury found defendant guilty of
13 counts of aggravated murder and sentenced him to death. Held: The sentencing court erroneously entered multiple
judgments and sentences of death for the aggravated murder of each of the three victimsin the case.

State v. Barrett, 331 Or 27, 10 P3d 901 (2000). Defendant was convicted of three counts of aggravated murder
based on three separate subsectionsin ORS 163.095; all the counts were based on his intentional murder of one victim. The
sentencing court entered a separate conviction on each count and imposed a consecutive sentence on one of the convictions.

Held: Reversed and remanded for resentencing. Under ORS 161.062(1), the three convictions should be merged into one
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conviction (albeit one listing each subsection) and defendant should receive only a single sentence.

State v. Morgan, 316 Or 553, 856 P2d 612 (1993): [1] Pursuant to ORS 137.010(1) and ORS 137.637, “the
criminal code can provide for mandatory sentences other than as contained in the sentencing guidelines and [i]f a mandatory
prison sentence is required or authorized by statute, that sentence must be imposed if it islonger than the presumptive
sentence provided by the guidelines.” [2] “Both the 10-year sentence required by ORS 163.115(4)(b) and the additional up
to 15-year term authorized by (4)(c) are ‘determinate’ sentences within the meaning of ORS 137.637.”

[3] ORS 163.115(4)(b) and (c) were not impliedly repealed by the sentencing guidelines, and a sentencing court may
impose a determinate sentence under those provisions pursuant to ORS 137.637 in lieu of a sentence under the guidelines.
[4] The indeterminate “life sentence” formerly mandated by ORS 163.115(4)(a) for a murder conviction has been
superseded for convictions subject to the guidelines by OAR 253-05-004(1), which requires imposition of alife-time term
of post-prison supervision.

Note 1: Former OAR 253-08-004(2) (1989), which formerly provided that the 200-percent limitation for
durational departures does not apply to murder convictions, was repealed in1993 (Or Laws 1993, ch 692, § 1). OAR 213-
008-0003(2) now provides that a departure sentence imposed on a murder conviction cannot exceed twice the maximum
presumptive sentence.

Note 2: ORS 163.115 was amended in 1995 by Measure 11 to mandate the imposition of a 25-year minimum term
inall cases (see Or Laws 1995, ch 1, § 2 and ch 421, § 3), and the provision was codified as ORS 163.115(5) and
ORS 137.700(2)(a)(A). That provision applies only to convictions based on crimes committed on or after April 1, 1995.
See Satev. Francis, below.

Note 3: The 1999 |egislature granted authority to the parole board to parole a defendant sentenced to life
imprisonment for murder regardless of the date of the crime. Or Laws 1999, ch 782, § 2; ORS 163.115(5)(c). See Statev.
Haynes, below.

State v. Bellek, 316 Or 654, 856 P2d 616 (1993) (per curiam): Sentencing court correctly imposed a 121-month
determinate sentence on murder conviction pursuant to guidelines, but court erred in imposing “life sentence” pursuant to
ORS 163.115(4)(a) (1993) instead of life-time term of post-prison supervision mandated by OAR 253-05-004(1).

State v. Giles, 254 Or App 345, 293 P3d 1086 (2012). Defendant was convicted of murder based on a murder he
committed in August 1999. In 2009, the case was remanded for resentencing. On remand, defendant argued that the court
could not impose on his conviction the sentence of “imprisonment of life” required by ORS 163.115(5)(a) because he
committed the murder during the so-called “McLain window”—i..e., after the date on which the Court of Appeals had
invalidated that term as unconstitutionally disproportionate in Sate v. McLain, 158 Or App 419 (1999) (viz., February 17,
1999), and before the legidiature had fixed the statute by enacting ORS 163.115(5)(c) (viz., October 23, 1999). Relying on
Sate v. Haynes, 168 Or App 565 (2000), the sentencing court overruled defendant’s objection and imposed life
imprisonment with a 300-month minimum. Held: Reversed and remanded for entry of corrected judgment. [1] “When this
court [held in McLain] the former version of ORS 163.115(5)(a) was unconstitutional, that statutory provision could no
longer be applied. In light of the inapplicability of ORS 163.115(5), we determined ... that the proper sentence was that
required by other statutes—a 25-year mandatory minimum as provided in ORS 137.700(2)(a)(A) and ORS 163.115(5)(b),
followed by post-prison supervision for life in accordance with OAR 213-005-0004. [That decision] identified and was
predicated on the only sentence that could lawfully have been imposed as of that time (i.e., before the enactment of the 1999
amendments).” [2] “We conclude that that was the only sentence to which defendant could lawfully have been subjected as
of the time he committed the murder, and because the 1999 amendments prescribe a sentence that is patently harsher than
that prescribed by McLain, the application of the 1999-amended scheme to defendant violates ex post facto protections.”

Notes: [a] The Court of Appeals held in Haynes that the ex post facto clauses did not preclude retroactive
application of the ORS 163.115(5)(a), as amended in October 1999, to a murder conviction based on a crime that was
committed after re-enactment of the “imprisonment for life” sentencein April 1, 1995 and before McLain wasissued in
February 1999. The court in this decision merely distinguished Haynes and did not overruleit. Asaresult, a defendant
convicted of murder based on a crime committed after April 1, 1995, must be sentenced to “imprisonment for life’ pursuant
to ORS 163.115(5) unless he or she committed the crime during the eight-month “McLain window” —February 17 to
October 23, 1999. [b] For amurder conviction based on a crime committed during the McLain window, the court still must
impose, and the defendant must serve, the 300-month minimum sentence per ORS 163.115(5)(b) and a life-time term of
post-prison supervision per OAR 213-005-0004. But without the indeterminate “life sentence,” the parole board would not
have authority under ORS 163.115(5)(c) to delay or bar the defendant’s rel ease once he or she has completed serving the
300-month minimum. In other words, for amurder defendant in that window, he or sheislegally entitled to release onto
post-prison supervision immediately after completing the 300-month minimum.
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State v. Davilla, 234 Or App 637, 230 P3d 22 (2010). Back in 1991, when he was 16 years old, defendant
attempted to rape a young woman at knifepoint, she resisted, and he murdered her. He was waived into adult court and
eventually pleaded guilty to murder, first-degree burglary, and attempted first-degree rape. Pursuant to ORS 163.115(3)(a)
(1989), the court imposed alife sentence. After avariety of appeals and post-conviction proceedings, the case eventually
was remanded for resentencing in 2004. The state served defendant with notice per ORS 136.765 of intent to rely on
several aggravating factors and requested an upward-departure sentence. The sentencing court ruled the departure rulesin
the sentencing guidelines are invalid as an unconstitutional delegation and struck the state’s notice. The court then ruled
that the legislature would not have wanted the guidelines to remain effective without the departure rules, and struck down
the guidelinesin toto. The court then purported to apply the law in existence before 1989 and imposed an indeterminate life
sentence with no restriction on parole. Held: Reversed and remanded. [1] “[T]he legidature's delegation of authority to
develop sentencing guidelines as an administrative rule by the [State Sentencing Guidelines Board] was constitutional ly
permissible.” Because “the legidature’ s delegation of authority to the board to devel op the guidelines was not the product
of an unconstitutional delegation of legislative power to the executive branch,” the sentencing guidelines are valid. [2] The
indeterminate life sentence the sentencing court imposed is error, because the Supreme Court held in Sate v. Morgan, 316
Or 553, 560 (1993), that the guidelines superseded the indeterminate life sentence that previously was prescribed. Although
Morgan was legidatively overruled in 1995 by enactment of ORS 163.115(5)(a), that amendment was not retroactive and
does not apply to defendant’s conviction. [3] Even though the rules did not impose a 200-percent maximum on an upward
departure on a conviction for murder, the departure rules are not an unconstitutional delegation of legidative power to the
judiciary without any constraints, because Art. |, § 16, sets alimitation on an upward departure. [4] The departure standard
of “substantial and compelling” is not unconstitutionally vague. Defendant’s objection that the rules are too vague because
they allow a court to rely on aggravating factors not listed in OAR 213-008-0002(1)(b), does not provide a basis for
affirmance, because the state’ s notice listed two aggravating factors that are in the rule.

State v. Myers, 218 Or App 635, 180 P3d 759, rev den, 344 Or 671 (2008). The “truelife” option for aggravated
murder under ORS 163.105 does not violate Art |, § 40, which provides that the sentence for aggravated murder shall be
death or “life imprisonment with minimum sentence as provided by law.”

State v. Davis, 216 Or App 456, 174 P3d 1022 (2007), rev den, 344 Or 401 (2008). Defendant was convicted of
murder in 1996, and the sentencing court imposed a 25-year prison term with lifetime post-prison supervision. The
judgment was reversed based on an evidentiary error. State v. Davis, 336 Or 19 (2003). On retrial, defendant again was
convicted of murder, and the court reimposed the 25-year minimum but also imposed the life sentence mandated by
ORS 163.115(5)(a), rejecting defendant’ s objection that the court could not impose a sentence more onerous than the
original sentence. Held: Affirmed. Statev. Turner, 247 Or 301 (1967), did not preclude the sentencing court from
imposing the life sentence after defendant’ s successful appeal. The sentencing court originally had not imposed alife
sentence because of State v. McLain, 158 Or App 419 (1999), which held that the life sentence was unconstitutionally
disproportionate given the absence of a statutory provision authorizing parole after completion of the 25-year minimum.
After defendant’ s original sentencing and hisretrial, that oversight was corrected, eliminating the constitutiona flaw in the
life sentence. Satev. Haynes, 168 Or App 565, rev den, (2000) (application of that fix to crimes previously committed
does not violate the state or federal ex post facto provisions).

State v. Kennedy, 196 Or App 681, 103 P3d 660 (2004). In 1991, defendant was waived into adult court and
convicted of murder based on a crime he committed when he was 16 years old. The court imposed a 160-month sentence
with a 36-month term of post-prison supervision. 1n 2002, and without notice and a hearing, the court entered an amended
judgment that modified the PPS term to “life” per OAR 253-05-004(1) (1989). Held: Affirmed. ORS 161.620, which bars
the imposition of a*“mandatory minimum sentence” on a juvenile, does not apply to a PPS term because it is not a term of
imprisonment.

Walton v. Thompson, 195 Or App 335, 102 P3d 687 (2004), rev den, 338 Or 375 (2005). Although, given the
Supreme Court’ s subsequent decision in Sate v. Barrett, the sentencing court should have merged petitioner’ stwo
convictions for aggravated murder involving the same victim into a single conviction, the post-conviction court correctly
denied his claim for post-conviction relief. Petitioner’s direct challenge to the sentence under ORS 138.530(1)(c) is barred
by ORS 138.550(2) and Palmer v. State of Oregon because he could have raised that objection at sentencing and on appeal,
despite a pre-Barrett decision by the Court of Appeals that separate convictions are proper in that circumstance.

State v. Garner, 194 Or App 268, 94 P3d 163, rev den, 337 Or 616 (2004). Although, under State v. Barrett,
105



defendant’ s multiple convictions for aggravated murder involving the same victim must merge into a single conviction, the
judgment must separately enumerate each of the aggravating factors that the jury found proved. Consequently, itis
necessary for an appellate court to address defendant’ s challenge to a verdict on one of those counts.

State v. Walraven, 187 Or App 728, 69 P3d 835, rev den, 335 Or 656 (2003). Under Sate v. Barrett, defendant’s
two convictions on alternative theories of aggravated murder for one murder must be merged into a single conviction. The
Court of Appeals, however, declined to consider defendant’ s unpreserved claim that the sentencing court should have
merged, under ORS 161.067(1), his conviction for felony murder into the conviction for aggravated murder. But the court
remanded the case for resentencing at which point defendant could raise that issue before the sentencing court.

State v. Benson, 187 Or App 276, 66 P3d 569 (per curiam), rev den, 335 Or 655 (2003). The sentencing court
erred under State v. Barrett in failing to merge defendant’ s two convictions for felony murder, which were based on the
desath of one victim under alternative theories.

State v. Beason, 170 Or App 414, 12 P3d 560 (2000), rev den, 331 Or 692 (2001). Defendant’s separate
convictions for intentional murder and murder by abuse based on his killing of one victim should have been merged into a
single conviction and sentence. The case was remanded to the trial court for entry of judgment of conviction of murder,
“which judgment should enumerate both theories of conviction.”

State v. Haynes, 168 Or App 565, 7 P3d 623, rev den, 331 Or 283 (2000). Defendant was convicted of murder
based on a crime that he committed in 1997, and the court sentenced him to imprisonment for life with a 300-month
minimum pursuant to ORS 163.115(5). Held: Affirmed. [1] The 1999 legislature granted authority to the parole board to
parole a defendant sentenced to life imprisonment for murder regardless of the date of the crime. Or Laws 1999, ch 782,
§ 2. [2] That parole authority cures the “proportionality” problem that the Court of Appealsidentified in State v. McLain,
158 Or App 419 (1999). [3] The ex post facto clauses do not preclude application of the 1999 legidation to defendant’s
crime.

State v. Davilla, 157 Or App 639, 972 P2d 902 (1998), rev den, 334 Or 76 (2002). Defendant was 16 yearsold in
August 1991, when he attempted to rape a woman and then murdered her. The sentencing court imposed a departure
sentence of 1,394 months on defendant’s murder conviction. Held: [1] The sentence violates ORS 161.620, which provides
that a remanded juvenile is not be sentenced to imprisonment for the duration of his life without the possibility of release. A
departure sentence of 116 yearsisin practical effect imprisonment for life without the possibility of release or parole.
[2] Under the statutesin existence when defendant committed his crimes, ajuvenile remanded to adult court cannot receive
amandatory minimum sentence or an indeterminate sentence for life. A determinate sentence under the guidelinesis not a
“mandatory minimum sentence” within the meaning of ORS 161.620. Therefore, the court on remand may impose a
determinate sentence under the guidelines. [3] Art 1, 8§ 6, imposes a ceiling on the sentence that the court can impose on
remand. Defendant cannot receive amore severe sentence for murder than he would for aggravated murder.

Statev. McLain, 158 Or App 419, 974 P2d 727 (1999). On defendant’s conviction for murder, the sentencing
court imposed a sentence of “imprisonment for life” and a 25-year minimum term per ORS 163.115(5). The defendant
appealed, contending that the “life imprisonment” term violates Art 1, § 16. Held: The “life imprisonment” term vacated.
Although ORS 163.115(5)(a) currently mandates a sentence of life imprisonment, no statute allows the parole board to
parole a person convicted of murder based on a crime committed after November 1, 1989. Therefore, a“life imprisonment”
term effectively isa“true life” sentence because the board lacks authority to parole. That creates a proportionality problem
under Article |, section 16, because a person convicted of aggravated murder may be eligible for parole after serving a
30-year minimum sentence.

Note: McLain was overruled legidatively in 1999. See State v. Haynes, above.

Statev. Francis, 154 Or App 486, 962 P2d 45, rev den, 327 Or 554 (1998): [1] Because defendant was convicted
of murder based a crime he committed after April 1, 1995, the sentencing court correctly imposed a 25-year minimum
sentence per ORS 163.115(5)(b) and ORS 137.700(2)(&)(A). [2] When the 1995 L egidative Assembly amended
ORS 163.115(5) to provide that “[a] person convicted of murder, who was at least 15 years of age at the time of committing
the murder, shall be punished by imprisonment for life” (Or Laws 1995, ch 421, § 3; italics showing addition), it thereby
reinstated the “life sentence” requirement for murder convictions and implicitly overruled the prior holding in Sate v.
Morgan, 316 Or 553 (1993), that the life-term of post-prison supervision prescribed by the guidelines superseded the “life
imprisonment” term.
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State v. Cannon, 135 Or App 561, 900 P2d 46 (1995): Sentencing court properly imposed, on defendant’s murder
conviction, the presumptive 125-month sentence under guidelines, a 10-year minimum term pursuant to ORS 163.115(4)(b)
(1993), and alife-time term of post-prison supervision, but erred when it imposed in addition a “life sentence” pursuant to
ORS 163.115(4)(a) (1993).

State v. Kim, 132 Or App 367, 887 P2d 393 (per curiam), rev den, 320 Or 588 (1995): The sentencing court erred
in imposing a 25-year minimum sentence pursuant to ORS 144.110 on amurder conviction. Because the reference to
ORS 144.110 was aclerical error, the appropriate remedy is not to delete the minimum term but to remand for entry of a
corrected judgment that imposes the minimum term pursuant to ORS 163.115(4)(b) and (c) (1993).

State v. Zelinka, 130 Or App 464, 882 P2d 624, rev den, 320 Or 508 (1995): Sentencing court erred in failing to
merge into one conviction defendant’ s three murder-by-abuse convictions based on the death of one child. Although the
court properly imposed a 25-year term pursuant to ORS 163.115(4)(b) and (c) (1993) on the conviction, it erred in also
imposing a “life sentence”; the Court of Appeals remanded for entry of a corrected judgment.

State v. Gaynor, 130 Or App 99, 880 P2d 947, rev den, 320 Or 508 (1995): Sentencing court had authority under
ORS 163.115(4)(b) and (c) (1993) to impose a 15-year minimum sentence on murder conviction in lieu of the 121-month
presumptive sentence.

State v. Hostetter, 125 Or App 491, 865 P2d 485 (1993), rev den, 318 Or 583 (1994): “Life sentence” imposed on
murder conviction isreversible error under Sate v. Morgan even though sentencing court made departure findings that
defendant did not challenge; Sate v. Farmer does not preclude appellate review, because the court did not purport to
impose the “life sentence” as a departure sentence.

State v. Stewart, 123 Or App 432, 859 P2d 1200 (per curiam), rev den, 318 Or 246 (1993): [1] The sentencing
court properly imposed a 20-year minimum sentence pursuant to ORS 163.115(4)(b) and (c) (1993) on defendant’s murder
conviction “irrespective of which grid block applies to defendant’s criminal history.” [2] Court erred in imposing “life
sentence” pursuant to ORS 163.115(4)(a) (1993) and a 20-year term of post-prison supervision.

2. Eligibility for release on post-prison supervision

State ex rel. Engweiler v. Felton, 350 Or 592, 260 P3d 448 (2011). Both relators (Engweiler and Sopher)
committed a murder while under 17 years of age, and each was tried as an adult and was convicted of aggravated murder.
When they committed the murders, the possible sentences for aggravated murder were death, life imprisonment without the
possibility of release, and life imprisonment with a 30-year minimum term, but none of those sentences could be imposed
upon aremanded juvenile, ORS 161.620. Consequently, each relator eventually received simply an indeterminate life
sentence with the possibility of parole and no minimum term. At that time, the board of parole did not have rules providing
for the release of ajuvenile offender with such a sentence. 1n 1999, the board adopted rules—the “juvenile aggravated
murder” rules (“JAM rules’)—to create a process whereby it could set a parole-release date for such inmates. Among other
things, the JAM rules require the inmate to complete an intermediate review hearing before proceeding on to the hearing at
which they would receive a parole-rel ease date. The board set areview date for Engweiler after 480 months, and it set a
review date for Sopher after 400 months. These consolidated cases involve relators' challenges both in mandamus and a
rule challenge pursuant to ORS 183.400; relators seek to compel the board to set a parole-release date for them. Held: “We
reverse the Court of Appeals decision in Engweiler VI, reverse the Court of Appeals decision in Sopher 11, and affirmin part
and vacate in part the Court of Appeals decisionin Sopher [11.” [1] “ORS 144.110(2)(b) and ORS 163.105(2) to (4) do not
apply to juvenile aggravated murderers. For that reason, ... the board exceeded its statutory authority when it promulgated
rules requiring juvenile aggravated murderers to undergo the intermediate review process described in ORS 163.105(2) to
(4) before the board makes parole release decisions regarding them.” [2] ORS 144.120(1)(a) (1991) applies “to juvenile
aggravated murderers and required the board to conduct parole hearings for juvenile aggravated murderers. That is, ... the
disputed phrase—*with the exception of those sentenced for aggravated murder’—merely removes ‘ those sentenced for
aggravated murder’ from the requirement that a parole hearing be held within one year of the prisoners’ admission to prison,
and that the legidature did not intend to eliminate the board’ s authority to conduct a parole hearing for them altogether.”
Thus, the board has “authority in ORS 144.120(1) (1989) and ORS 144.120(1) (1991) to determineinitial release on parole
for inmates like these who are serving an indeterminate sentence of life imprisonment with the possibility of parole.”

[3] Engweiler isentitled to relief in mandamus because “ ORS 144.120(1) (1989) imposed on the board alegal duty [either]
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to conduct a parole hearing for [him] to set an initial release date for him or to explain why it chooses not to do so,” but the
board has no plain legal duty to set arelease date. [4] “Asto Sopher, ... ORS 144.120(1) (1999) entitles him to a hearing at
some point to set an initial parole-rel ease date, but that the board has no present legal duty to conduct such a hearing and,
therefore, Sopher does not have a remedy in mandamus.” (But the court suggested that the board “should consider
conducting a parole hearing consistent with ORS 144.120(1)(a) (1991), and either set arelease date for Sopher or explain
why it has chosen not to do so0.”)

Engweiler v. Cook, 340 Or 373, 133 P3d 904 (2006). In 1990, petitioner was convicted of aggravated murder for
a crime he committed when he was 15 years old, and the court imposed an indeterminate life sentence. The parole board
established a 480-month “prison term” and set a“murder review date” in 2030. Petitioner claimed that heis entitled to
accumul ate earned-time credits under ORS 421.121 against the 480-month term, DOC denied that request, and the Court of
Appedls affirmed. Held: Affirmed. [1] A “term of incarceration” as used in ORS 421.121(1) means “the amount of time
that an inmate must spend in prison before he is eligible to be paroled,” not the term of incarceration imposed as part of the
sentence. [2] Given that petitioner is serving an indeterminate life sentence, the parole board is responsible for determining
the actual duration of hisimprisonment. Because the 480-month term merely determines when he might be considered for
parole, he does not yet have a“term of incarceration” and hence is not entitled to application of earned-time credits.

Engweiler v. Board of Parole, 340 Or 361, 133 P3d 910 (2006). In 1990, petitioner was convicted of aggravated
murder for a crime he committed when he was 15 years old, and the court imposed an indeterminate life sentence. The
parole board established a 480-month “prison term” and set a“murder review date” in 2030. Petitioner petitioned for
judicial review under ORS 144.335 (1999), and the Court of Appealsdismissed. Held: Affirmed. [1] To the extent that
petitioner may have aright to have the board conduct a hearing under ORS 144.120(1)(a) (1989) to set an initial parole-
release date, this judicial-review proceeding may not be used to enforce that right. He will need to prosecute a mandamus
or habeas corpus proceeding for that purpose. [2] The board’s order is not subject to judicia review under
ORS 144.335(3) (1990), because it’s an order “relating to a parole consideration hearing date.”

Roy v. Palmateer, 339 Or App 533, 124 P3d 603 (2005). Plaintiff was convicted of aggravated murder in 1984,
and the court imposed, per ORS 163.105(2) (1983), an indeterminate life sentence with a 20-year minimum term. 1n 2000,
the board made afinding that plaintiff is likely to be rehabilitated within a reasonable period of time, converted his sentence
to one with the possibility of parole, and set a projected parole date of May 2004. Plaintiff filed a habeas corpus petition
contending that, based on the board’ s finding, heis entitled to immediate release. Thetrial court dismissed the petition.
Held: Affirmed. Under ORS 163.105(4) (1983), the board’ s finding that plaintiff is capable of rehabilitation permits the
board to convert the sentence only to one with the possibility of parole and is not sufficient, of itself, to entitle him to
immediate parole.

Jonesv. Board of Parole, 231 Or App 256, 218 P3d 904 (2009), rev den 347 Or 718 (2010). Based on acrime he
committed in 1992, petitioner was convicted of murder in 1993 and—in accordance with State v. Morgan, 316 Or 553
(1993)—the court imposed a prison sentence pursuant to the guidelines and a lifetime term of post-prison supervision.
Petitioner was release, violated his PPS, and the board imposed an incarcerative sanction and established a 2015 release
date. Petitioner petitioned for judicial review contending that the board was limited to only a 180-day sanction because he
was not serving a “life sentence” within the meaning of former OAR 253-05-004(2). Held: Affirmed. For purposes of that
rule, and consistent with Morgan, “a‘life sentence’ for murder meant a determinate prison term followed by alifetime term
of PPS.”

Note: The “life sentence” for amurder conviction was re-enacted in April 1995. See Satev. Francis, 154 Or App
486 (1998).

Quinn v. Board of Parole, 229 Or App 234, 210 P3d 944 (2009). Petitioner challenged the validity of OAR 255-
035-0030, which provides that the parole board may, under certain circumstances, deny parole rather than set aparole
release date. Petitioner argued that the rule viol ates state and federal constitutional provisions because it allows the board to
deny parole to a person convicted of murder, but—due to the operation of other statutes—not to a person convicted of
aggravated murder. Petitioner argued that the rule thus subjects murder offenders to disproportionate punishment and
denies them the same rights, privileges, and procedural protections granted to aggravated murdersin violation of Art 1,

88 16 and 20, of the Oregon Constitution and the Eighth and Fourteenth Amendments to the federal constitution. Held: The
challenged administrative rule isvalid.

Haynesv. Board of Parole, 229 Or App 178, 210 P3d 927 (2009). Petitioner's Article |, section 16, challenge to
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OAR 255-032-0010(3) fails. The court rejected his argument that that rule—which provides, in part, that “the minimum
period of confinement for a person sentenced to life for Murder under ORS 163.115 committed on or after June 30, 1995,
shall be twenty-five (25) years’—is congtitutionally disproportionate because it subjects persons convicted of murder
between June 30, 1995 and October 23, 1999, to the same punishment (a minimum of 25 yearsin prison) as a person
convicted of the more serious crime of aggravated murder during that same period.

Halladay v. Board of Parole, 229 Or App 45, 209 P3d 854 (2009). In arule-review petition under ORS 183.400,
petitioner challenged rules prescribing procedures for a parole hearing for offenders convicted of murder and aggravated
murder, contending that for some inmates sentenced for murder between 1985 and 1989 the rules may be applied
uncongtitutionally. The court declined to review his challenges because ORS 183.400 permits only afacial challenge, not
an “as applied” challenge.

Corgain v. Board of Parole, 213 Or App 407, 162 P3d 990 (2007). In 1982, petitioner was convicted of
aggravated murder in Klamath, and the court imposed a life sentence with a 20-year minimum; he also was convicted of
first-degree robbery in Lane, and the court imposed a consecutive 20-year sentence. In 1992, the board found per
ORS 163.105 (1981) that he likely would be rehabilitated within a reasonable period and set a“ projected release date” of
July 2002 with a consecutive 40-month term on the robbery. The board later deferred the projected release date to 2004
based on ORS 144.125 (1981). Petitioner contended that his consecutive term commenced when the board made the
finding that he “likely would be rehabilitated.” Held: Affirmed. [1] Under Roy v. Palmateer, 339 Or 533 (2005), the
board' s finding did not entitle petitioner to immediate parole on murder sentence—it gives him only to the possibility of
parole after he completes the 20-year minimum. Consequently, his consecutive term on the robbery conviction does not
commence until the board determinesto “parole” him on the murder conviction. [2] The board correctly applied ORS
144.125 (1981) in making its determination whether petitioner should be released from his murder sentence to begin serving
the consecutive sentence. Thus, the two-year deferral was proper.

Roy v. Palmateer, 205 Or App 1, 132 P3d 56 (2006). Although ORS 163.105(3) (1983) authorizes the parole
board to determine whether an inmate sentenced to life imprisonment on a conviction for aggravated murder is“likely to be
rehabilitated within a reasonable period of time,” such a determination does not entitle to immediate release on parole.
Denial of release does not violate Article |, sections 13, 15, 16, or the 8" or 14™ Amendments.

Larsen v. Board of Parole and Post-Prison Supervision, 191 Or App 526, 84 P3d 176, pet withdrawn 337 Or 84
(2004). To be€ligible for amodification of the terms of confinement of alife sentence imposed under ORS 163.095(2)
(1977), an inmate must prove that he or sheislikely to be rehabilitated within a reasonable time. That requirement applies
even if the petition is made after the inmate has served his or her minimum term of confinement.

State v. Haynes, 168 Or App 565, 7 P3d 623, rev den, 331 Or 283 (2000). Defendant was convicted of murder
based on a crime that he committed in 1997, and the court sentenced him to imprisonment for life with a 300-month
minimum pursuant to ORS 163.115(5). Held: Affirmed. The 1999 legidature granted authority to the parole board to
parole a defendant sentenced to life imprisonment for murder regardless of the date of the crime. Or Laws 1999, ch 782,

§ 2. That parole authority curesthe “proportionality” problem that the Court of Appealsidentified in State v. McLain, 158
Or App 419 (1999).

B. DANGEROUS-OFFENDER SENTENCE (ORS 161.725 et seq.)

See ORS 161.725 to 161.737; ORS 144.232.

To comply with Blakely, the 2005 |egidlature enacted ORS 137.760, which provides a general procedure for
aleging and proving an “enhancement fact” to the jury, and amended ORS 137.735 to provide a procedure for jury findings
necessary for a dangerous-offender sentence.

Davisv. Board of Parole, 341 Or 442, 144 P3d 931 (2006). Although the board of paroleis generally required by
ORS 144.120 to set an initial release date for most prisoners admitted to DOC custody, different rules apply to persons
sentenced as dangerous offenders. ORS 144.228 requires the board to set a parole-consideration hearing to determine
whether to set an initial release date; the board must set arelease date only if it finds that the condition that “made the
prisoner dangerous is absent or in remission.” Thus, as a practical matter, the burden of persuasion is on the petitioner.

Note: Because the burden is on the petitioner, the court did not reach his claim that the Due Process Clause
requires the board must set a parole-release date unless it finds by clear-and-convincing evidence that the condition that
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made the petitioner dangerousisin remission or absent standard; neither party suggests that the clear-and-convincing
standard should be imposed on petitioner.

Miller v. Lampert, 340 Or 1, 125 P3d 1260 (2006). In 1998, petitioner was convicted of felony sexual offenses,
and the sentencing court found him to be a dangerous offender under ORS 161.725 and imposed a 30-year sentence.
Petitioner did not appeal. After Apprendi was announced, petitioner petitioned for post-conviction relief challenging the
validity of his sentence and the adequacy of histrial counsel. The court dismissed his petition. Held: Affirmed. [1] The
neither the right-to-jury nor the standard-of-proof rule in Apprendi is a“watershed” rule of criminal procedure under Teague
v. Lane that applies retroactively. Consequently, the court rejected petitioner’s direct challenge to the lawfulness of his
sentence. [2] In evaluating petitioner’ s inadequate-assistance claim, the court must eliminate “the distorting effects of
hindsight” and “look to the decisions that preceded petitioner’ s sentencing hearing and ask whether, in the exercise of
reasonabl e skill and judgment, petitioner’s counsel should have foreseen the Court’s decision in Apprendi.” “Measured
against the law in effect at the time of petitioner’s sentencing hearing, the performance of petitioner’strial counsel was
congtitutionally adequate.”

Note: In Danforth v. Minnesota, 552 US 264 (2008), the Court held that a state is not precluded from applying a
new rule of federal law “retroactively” even if the U.S. Supreme Court, applying the Teague v. Lane rule, does not order
that the new rule must be applied retroactively. Inlight of Danforth, the Court of Appeals decision in Teague v. Palmateer,
below, now controls on the retroactivity issue.

State v. Heilman, 339 Or 661, 125 P3d 728 (2005). Defendant waived jury without qualification and the trial
court found him guilty of multiple felonies, rejecting his insanity defense. At sentencing, the state sought a dangerous-
offender sentence under ORS 161.725, and defendant objected based on Apprendi. The court overruled that objection and,
applying a standard of proof beyond a reasonable doubt, found him to be a dangerous offender and imposed a 20-year
sentence. Held: Affirmed. [1] “[D]efendant, once having made an apparently unqualified waiver of the jury right, had the
burden of objecting in some manner [at sentencing], thereby preserving his argument for appeal, if he regarded any action
by thetrial court as aviolation of hisright to trial by jury.” Although defendant raised pleading and standard-of-proof
objections based on Apprendi, he “failed to preserve the argument that the court should have empaneled ajury to decide the
requisite facts for sentencing.” Moreover, “defendant admitted facts sufficient to support the trial court’sfindings ... thus
foreclosing any relief under Apprendi.” [2] Defendant’s claim that sentencing court lacked authority to consider a
dangerous-offender sentence because those facts were not alleged in the indictment fails “because Apprendi did not
establish that the elements of each of offense and sentencing enhancement must be pleaded in the indictment.” [3] “The
indictment clause of the Fifth Amendment appliesto only federal prosecutions, because the Fourteenth Amendment does not
require that it apply to the states.” [4] Because thereis no requirement that the indictment must set forth all possible
penalties for the offense, the state was not required to give notice prior to trial that it would seek a dangerous-offender
sentence. “Wethink that thisis amatter for cautious legal advice.”

Page v. Palmateer, 336 Or 379, 84 P2d 133, cert den, 543 US 866 (2004). In this post-conviction proceeding,
petitioner alleged that his dangerous-offender sentence was unlawful in light of Apprendi v. New Jersey. The post-
conviction court denied his claim, holding that Apprendi does not apply retroactively. Held: Affirmed. Applying the
standard set forth in Teague v. Lane, the new rule in Apprendi does not apply retroactively to post-conviction proceedings
because it did not set out awatershed rule of criminal procedure.

Note: See note following Miller v. Lampert, above.

State v. Davis, 315 Or 484, 847 P2d 834 (1993). [1] When a court imposes a dangerous-offender sentence on a
conviction subject to the guidelines, the court shall indicate the presumptive sentence for the conviction. See
ORS 161.737(2). “The presumptive sentence under the guidelines is the determinate part of the dangerous offender
sentence, viz., the part that the offender must serve. The remainder of the dangerous offender sentence is the indeterminate
part of the sentence, i.e., the part that the offender may serve, but from which the offender may be released to post-prison
supervision.” [2] When a court imposes a dangerous-offender sentence on a conviction subject to the guidelines, the
sentence is a departure under the guidelines, see ORS 161.737(1), and thusis subject to the rules governing the length of
consecutive sentences. [3] The indeterminate portion of a dangerous-offender sentence is subject to the “400 percent rule’
in OAR 253-12-020(2). “We hold that ‘incarceration term,” as that phrase is used in OAR 253-08-007(3), refers to the
entire indeterminate term of a dangerous offender sentence.”

Note: In response to Davis, the 1993 legisature approved OAR 213-12-020(4) and an amendment to OAR 213-08-
007(3) that provide that the limitations set forth in those rules “shall not apply to any sentence imposed on a dangerous
offender under ORS 161.725 and 161.737.” Or Laws 1993, ch 692, § 1; Or Laws 1993, ch 334, § 6 (amending

110



ORS 161.737(2)). In addition, the 1993 legidature enacted OAR 213-08-003(3), which provides that the 200-percent rule
“does not apply to the indeterminate sentence imposed on a dangerous offender under ORS 161.725 and 161.737."
Or Laws 1993, ch 334, § 8.

N State v. Reinke, 245 Or App 33, 260 P3d 820 (2011), rev allowed, 351 Or 541 (2012). Defendant was convicted
of second-degree kidnapping, and the court found him to be a dangerous offender and imposed a 180-month sentence.
Held: Reversed and remanded for resentencing. [1] Defendant’s challenge to the dangerous-offender sentence on the
ground that those facts were not specially alleged in the indictment has no merit in light of State v. Sanchez, 238 Or App
259 (2010). [2] But the dangerous-offender sentenceis error because, under ORS 161.725(1) and 161.737 it must contain
“both a determinate mandatory minimum term of incarceration and an indeterminate term, not to exceed 30 years.”

State v. Shelters, 225 Or App 76, 200 P3d 598 (2009). On remand from the Oregon Supreme Court in light of
Sate v. Ramirez, 343 Or 505 (2007), adh’ d to as modified on recons, 344 Or 195 (2008), and Sate v. Fults, 343 Or 515
(2007), defendant argued that the Court of Appeals should consider his Blakely challenge to the imposition of two 30-year
indeterminate “dangerous offender” sentences based on facts not found by the jury beyond a reasonable doubt. Held:
Remanded for resentencing. Because there remains “legitimate debate” about whether ajury would have found defendant to
be a dangerous offender, remand is required. Dangerous-offender facts — whether the defendant suffers from a severe
personality disorder indicating a propensity toward crimes that seriously endanger the safety of others and whether, asa
result, an extended period of incarceration is warranted — are qualitatively different from other departure factors, such asa
victim’'s permanent injury or the presence of multiple victims, that are capable of “conclusive establishment by facts
adduced at trial.” Instead, because a dangerous-offender sentence rests on the “factfinder’s synthesis of the characteristics
of the offender and the determination that those characteristics warrant an extended period of incarceration,” it was not
obvious that the jury necessarily would have made the dangerous-offender findingsin this case.

State v. Stephens, 223 Or App 644, 198 P3d 423 (2008), rev den, 346 Or App 10 (2009). Defendant was
convicted of aggravated murder and numerous sex offenses and related crimes committed against other victims; he raised
several Blakely and Ice challenges to his sentences. Held: Affirmed. The sentencing court did not commit plain error by
imposing the minimum incarceration term portions of his dangerous-offender sentences without jury findings. Thejury's
findings support imposition of the 30-year indeterminate maximum dangerous-offender term (the “departure” sentences).
The court then, based on its own findings, imposed required minimum incarceration terms within those constitutionally valid
departure sentences. It isat least open to debate whether those minimum incarceration terms are subject to Blakely.

State v. Thomas, 204 Or App 109, 129 P3d 212, on recons, 205 Or App 399, 134 P3d 1038, rev den, 340 Or 673
(2006). The sentencing court committed plain error in light of Blakely when, after defendant was convicted of the charges
by jury verdict, it found that defendant is a dangerous offender and imposed an enhanced sentences pursuant to ORS
161.725 et seq. (distinguishing Sate v. Heilman, above).

Gill v. Lampert, 205 Or App 90, 132 P3d 674 (2006). Petitioner was convicted in 1998 by jury verdict of two
counts of attempted first-degree assault for shooting at two police officers. The sentencing court found him to be a
dangerous offender based inter alia on its finding that he “seriously endangered the life or safety of another.” Petitioner
later petitioned for post-conviction relief contending that histrial counsel provided inadequate assistance by failing to object
to the court’ s dangerous-offender finding based on State v. Mitchell, 84 Or App 452 (1987). The court denied his claim.
Held: Reversed and remanded. [1] A counsel provides inadequate assistance if he fails to object based on Mitchell when
the court, rather than the jury, makes the seriously-endangered finding. [2] Thejury’s verdict was not sufficient of itself to
constitute the required finding, because “ an attempted assault can occur without the offender seriously endangering the life
or safety of any person.” [3] Petitioner was prejudiced by his counsel’ s failure to object, because a reasonable jury could
have acquitted him on that fact.

State v. |som, 201 Or App 687, 120 P3d 912 (2005). Defendant was convicted of, inter alia, attempted aggravated
murder, and the court found her to be a dangerous offender and, at a resentencing hearing, imposed on that conviction,
pursuant to ORS 161.725(1) and 161.737(1), a 30-year indeterminate sentence, a 220-month minimum sentence, and a
36-month term of post-prison supervision. Held: [1] The PPStermis“plain error,” because the post-prison supervision
term for a dangerous offender upon her release is the remainder of the 30-year indeterminate term. The nature of the error
required aremand for resentencing pursuant to ORS 138.222(5) instead of simply aremand for entry of a corrected
judgment.
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State v. Warren, 195 Or App 656, 98 P3d 1129 (2004), rev den, 340 Or 201 (2006). [1] The sentencing court
violated the right-to-jury rule in Blakely when it made findings post-verdict under ORS 161.725(1) that defendant isa
dangerous offender and imposed a 30-year indeterminate sentence. That sentence is a departure under the guidelines, and
the finding that he is “ suffering from a severe personality disorder” falls within the scope of the Blakely rule even though it
relates only to defendant, not to the underlying crime. [2] The indictment was not constitutionally deficient under Blakely
for not having specialy alleged the dangerous-offender factors.

See also State v. Williams, 197 Or App 21, 104 P3d 1151 (2005) (same as 1).

Teague v. Palmateer, 184 Or App 577, 57 P3d 176 (2002) (en banc), rev den, 335 Or 181 (2003). [1] A stateis
not precluded from applying a new rule of federal law “retroactively” even if the U.S. Supreme Court, applying the Teague
v. Lane rule, does not order that the new rule must be applied retroactively. [2] Under Oregon law, the decision in Apprendi
v. New Jersey does not apply “retroactively” to invalidate sentences that became final before that decision was announced.

Note: Although this decision was superseded by Page v. Palmateer and Miller v. Lampert, above, the Court’s
subsequent decision in Danforth v. Minnesota, 552 US 264 (2008), in which the Court agreed with point [1], means that
point [2] now controls.

Statev. Crain, 177 Or App 627, 33 P3d 1050 (2001), rev den, 334 Or 400 (2002). [1] Defendant’s unpreserved
claim that his dangerous-offender sentence is unlawful under Apprendi because the state did not allege the ORS 161.725(1)
factorsin the indictment and prove them to the jury is not reviewable on appeal. [2] Defendant’s challenge does not call
into question the jurisdiction of the trial court to convict defendant on the charge of first-degree rape.

State v. Wilson, 161 Or App 314, 985 P2d 840 (1999), rev den, 330 Or 71 (2000). The sentencing court imposed
a 30-year dangerous-offender sentence with a 140-month minimum on defendant’ s conviction for first-degree kidnapping,
which crime eventually resulted in the victim’'s death (defendant’ s aggravated-murder conviction was reversed and
remanded for retrial). Held: That sentence is not unconstitutionally disproportionate in violation of Article |, section 16,
based on the fact that his codefendants received much shorter sentences after pleading guilty. “Articlel, section 16, has
never been interpreted to require that individuals who commit different crimes during the same criminal episode receive
comparable sentences, regardless of the crimesinvolved, the nature of their participation in those crimes, and other relevant
factors such as their criminal histories, their cooperation with authorities, and their violent propensities.”

Lovelace v. Zenon, 159 Or App 158, 976 P2d 575 (1999), rev den, 329 Or 589 (2000). Petitioner was convicted
of assault in the second degree in 1987 by jury verdict. The sentencing court found, pursuant to ORS 161.725(1)(b) (1987),
that petitioner’s crime seriously endangered the life and safety of the victim and imposed a dangerous-offender sentence.
Held: Inlight of State v. Mitchell, 84 Or App 452 (1987), petitioner was entitled to post-conviction relief on his claim that
histrial counsel provided inadeguate assistance by failing to object on the ground that the indictment did not specifically
aleged, and the jury had not made the specific finding, that his crime seriously endangered the victim. Although Mitchell
was issued shortly after petitioner was sentenced, his counsel should have foreseen that that decision.

Davisv. Thompson, 154 Or App 250, 961 P2d 911, rev den, 327 Or 621 (1998): Petitioner was convicted of
burglary and rape based on a 1993 incident, and the sentencing court found him to be a dangerous offender and imposed a
30-year indeterminate term with a 60-month minimum on the rape conviction and a consecutive 6-month term on the
burglary conviction. Petitioner’s counsel objected to the 30-year term, but he did not raise that issue on appeal. The state
nonetheless conceded error on appeal in light of Sate v. Davis, 315 Or 484, 847 P2d 834 (1993). The Court of Appeals
affirmed without opinion, however, and the Supreme Court denied review. Petitioner then petitioned for post-conviction
relief contending that the 30-year term is unlawful in light of Davis, but the post-conviction court held that that claim was
barred. Held: Affirmed. Petitioner does not assert that either histrial or appellate counsel provided inadequate assistance
of counsel. Because his objection to the sentence is one that he reasonably could have asserted at sentencing and pursued
on appeal, heis barred from asserting it in the post-conviction proceeding.

Johnson v. Zenon, 151 Or App 349, 948 P2d 767 (1997), rev den, 326 Or 530 (1998). Based on two burglaries
that petitioner committed in 1991 (i.e., before Sate v. Davis), the sentencing court imposed an 80-month departure sentence
on one and imposed on the other a concurrent dangerous-offender sentence with a 30-year indeterminate term and a
40-month minimum. The judgment was affirmed on appeal. Petitioner petitioned for post-conviction relief contending that
histrial counsel provided inadequate assistance by failing to object to the 30-year term on the ground that, in light of Davis,
that term violated the 200-percent limitation in former OAR 253-08-004(1). Held: Without addressing the unresolved issue
of whether (and how) Davis applies to a concurrent dangerous-offender sentence, the post-conviction court correctly
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rejected petitioner’s claim, because counsel had objected adequately on that ground, even though his argument was not as
articulate as petitioner’s current argument.

Statev. Trice, 146 Or App 15, 933 P2d 345, rev den, 325 Or 280 (1997): Sentencing court properly found
defendant to be a dangerous offender and sentenced him per ORS 161.725 even though the state’' s experts declined to
diagnose him as having a“ severe personality disorder,” because heisajuvenile.

Statev. Dizick, 137 Or App 486, 905 P2d 250 (1995), rev den, 322 Or 490 (1996): Defendant pleaded guilty,
inter alia, to two counts of attempted aggravated murder subject to the sentencing guidelines, and the sentencing court
found him to be a dangerous offender, imposed consecutive 30-year indeterminate terms per ORS 161.725, and ordered that
“parole shall extend for the entire term of the defendant’s sentence.” Held: The sentencing court erred when it [1] failed to
determine the crime-seriousness ranking of those convictions pursuant to OAR 253-04-004 and then to indicate the
presumptive sentences per ORS 161.737 (1991), and [2] imposed “parole” instead of post-prison supervision pursuant to
ORS 144.232.

Statev. O'Hara, 136 Or App 15, 900 P2d 536, rev den, 322 Or 362 (1995): In a case governed by ORS 161.737
(1991), the sentencing court erred when it imposed a 90-month departure sentence (gridblock 8-A) as the minimum term of
a dangerous-offender sentence.

State v. Wolflick, 130 Or App 333, 880 P2d 974 (1995) (per curiam): The sentencing court erred when it imposed
alifetime term of post-prison supervision as part of a dangerous-offender sentence, but the court refused to grant relief
based on a separate unpreserved claim that sentencing court erroneously imposed minimum term pursuant to ORS 144.110.

State v. Reese, 128 Or App 323, 876 P2d 317 (1994): The sentencing court erred when it imposed a departure
sentence as the minimum term of a dangerous-offender sentence imposed under former ORS 161.737 (1989).

State v. Warren, 122 Or App 334, 857 P2d 876, rev den, 318 Or 27 (1993): The requirement in ORS 161.737(2)
that the sentencing court “indicate on the record ... the presumptive sentence that would have been imposed had the court
not imposed [a dangerous-offender sentence]” is satisfied by the court’s oral ruling; it is not essential that that term be
recited in the final judgment, although that is the preferable practice.

State v. Andrews, 118 Or App 107, 844 P2d 947 (1993) (per curiam): Sentencing court imposed a 20-year
dangerous-offender sentence under ORS 161.725 with a 6-year minimum under ORS 137.635; Held: “the court had
authority to sentence defendant under ORS 137.635 or under the dangerous offender statute, but not both.”

State v. Cordova-Lopez, 115 Or App 754, 838 P2d 644 (1992) (per curiam): Sentencing court erred in imposing
departure sentence as minimum term of dangerous-offender sentence; the presumptive sentence is the minimum term.

See also Statev. Bell, 121 Or App 659, 855 P2d 669 (1993) (per curiam) (sentencing court erred inimposing a
minimum sentence pursuant to ORS 144.110 as part of dangerous-offender sentence instead of the presumptive sentence, as
prescribed by ORS 161.737(2)); Statev. Johnson, 119 Or App 494, 849 P2d 1160 (1993) (per curiam) (same); State v.
Serheinko, 111 Or App 604, 826 P2d 114 (1992) (same).

Note: ORS 161.737(2) and related statutes and rules were amended in 1993 to provide that the sentencing court
may impose a minimum sentence on a dangerous offender that “shall be no less than the presumptive incarceration term and
no more than twice the maximum incarceration term.” See Or Laws 1993, ch 334, 8 6.

State v. Reese, 114 Or App 557, 836 P2d 737 (1992): If the court imposes a dangerous-offender sentence on a
conviction otherwise subject to ORS 137.635(1), that statute does not authorize the court to order that the 30-year term
imposed pursuant to ORS 161.725 is a determinate sentence.

Statev. Serheinko, 111 Or App 604, 826 P2d 114 (1992): “[U]nder ORS 161.737(2), a sentencing court must
indicate the presumptive sentence [that] a defendant would have served had a dangerous offender sentence not been
imposed. When the presumptive sentence has been served, a defendant automatically becomes eligible for consideration on
parole.”
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C. ORS137.635 (BALLOT MEASURE 4 (1988))

See ORS 137.635; OAR 213-009-0001(2).

Note: Measure 11, which took effect in April 1995, precludes any form of early release on the mandated minimum
terms, ORS 137.700(1), and all the crimes listed in ORS 137.635(2) are covered by Measure 11 except first-degree
burglary. Consequently, the no-release clause in ORS 137.635(1) largely has been rendered superfluous by the no-release
clausein ORS 137.700(1) with two exceptions: (1) for a conviction for first-degree burglary, and (2) the clausein
ORS 137.700(1) precludes release only during the minimum-term portion of the sentence but the clause in ORS 137.635(1)
appliesto the entire sentence that isimposed.

Burdge v. Palmateer, 338 Or 490, 112 P3d 320 (2005). Based on three separate incidents, petitioner was
convicted in 1994 of three counts of first-degree burglary and some felony sexual assaults. At a consolidated sentencing
hearing, the court imposed sentence on the first burglary conviction and then used that conviction as a predicate for
imposing no-release sentences under ORS 137.635 on the other convictions. After State v. Allison, 143 Or App 241, rev
den, (1996), petitioner filed a petition for post-conviction relief complaining that his counsel failed to assert a similar
argument that the statute cannot be applied to his convictions. The post-conviction court denied his claim, but the Court of
Appeasreversed. Held: Reversed, affirming the post-conviction court’s judgment. “Assuming that ORS 137.635 is
ambiguous, it is not so obviously ambiguous that any lawyer exercising reasonable professional skill and judgment [before
Allison] necessarily would have seenit.” And “even if the meaning of a[sentencing] statute remains unsettled, the statute
may so obviously offer possible benefits to a defendant that any lawyer exercising reasonable professional skill and
judgment would raiseit.”

State v. Casiano, 214 Or App 509, 166 P3d 599 (2007). The sentencing court committed “plain error” by applying
ORS 137.635 based on aprior conviction that was entered after defendant’ s commission of the offense in this case, contrary
to Satev. Allison, 143 Or App 241, rev den, 324 Or 487 (1996).

Estesv. Dept. of Corrections, 210 Or App 399, 150 P3d 1088, rev den, 342 Or 523 (2007). Court of Appeals
upheld the validity of former OAR 291-100-110 (1993), which provides procedure for DOC to determine whether a
sentence is subject to release restrictionsin ORS 137.635. Because the rule does not preclude a hearing if the inmate
reguests one, petitioner’s due-process challenge must await an application of the rule in a specific case. The rule does not
impermissibly vest DOC with ajudicial function.

State v. Kaufman, 205 Or App 10, 132 P3d 668, rev den, 340 Or 673 (2006). The Court of Appealsrefused to
consider as plain error defendant’s unpreserved claim that the sentencing court erred under Blakely by imposing a sentence
subject to ORS 137.635 based on its own finding that defendant had a predicate prior conviction.

State v. Riley, 195 Or App 377, 97 P3d 1269 (2004), rev den, 340 Or 673 (2006). [1] Pursuant to
ORS 138.083(1), and based on defendant’s prior conviction for first-degree burglary, the sentencing court properly entered
an amended judgment to comply with ORS 137.635(3). The original judgment contained an “erroneous term” in that it
authorized early release and ORS 137.635(1) barsit. [2] Although the sentencing court erred by amending the judgment
without specific notice to defendant and outside his presence, the error is harmless because “the modification did not
involve disputed facts or the exercise of judicial discretion.”

State v. Whitlock, 187 Or App 265, 65 P3d 1114, rev den, 336 Or 17 (2003). Defendant was convicted, based on
no-contest pleas, of first-degree burglary and kidnapping, and the court imposed consecutive sentences of 40 and 90 months
on those convictions. Several days later, the court, sua sponte and without notice to defendant, entered an amended
judgment reciting that those sentences are subject to ORS 137.635 based on defendant’s prior conviction for first-degree
burglary. Held: Remanded for resentencing. [1] The amendment was not proper under ORS 138.083(1), because the court
failed to provide written notice to the parties and an opportunity for defendant to object. [2] The appropriate remedy isto
vacate the amended judgment and remand “for determination of whether to reinstate original judgment and, if not, for
resentencing.” Note: The court declined to address whether it would be permissible, in these circumstances, for the court to
enter the amended judgment after a hearing.

State v. Redmond, 155 Or App 297, 963 P2d 743 (per curiam), rev den, 327 Or 554 (1998). In light of Sate v.
Allison, sentencing court erred in imposing sentence on defendant’ s convictions pursuant to ORS 137.635.
See also State v. Johnson, 156 Or App 100, 964 P2d 1133 (1998) (per curiam), rev den, 328 Or 298 (1999).
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State v. Clark, 146 Or App 590, 933 P2d 984 (1997): Sentencing court erred by refusing to indicate in the
judgment that the sentences imposed on defendant’ s robbery and burglary convictions are subject to ORS 137.635: “The
sentencing court was required to apply the statute and erred as a matter of law in failing to do so.”

State v. Rosson, 145 Or App 574, 931 P2d 807 (1997), rev den, 325 Or 369 (1997): Defendant’s prior Tennessee
conviction for aggravated robbery was a predicate offense for purpose of ORS 137.635, because that offense that is
substantively comparable to first-degree robbery, an offense that is listed in ORS 137.635(2).

Statev. Allison, 143 Or App 241, 923 P2d 1224, rev den, 324 Or 487 (1996): ORS 137.635 does not apply to a
conviction unless the defendant has a prior conviction for a subject offense and that prior conviction was sentenced before
he committed the crime underlying the conviction being sentenced.

See also State v. Hegstrom, 147 Or App 344, 936 P2d 371 (per curiam), rev den, 325 Or 446 (1997) (same); State
V. Moss, 147 Or App 658, 938 P2d 215, rev den, 325 Or 491 (1997) (same); State v. Weikert, 145 Or App 263, 929 P2d
1070 (1996), rev den, 325 Or 45 (1997) (same); State v. Larson, 144 Or App 611, 927 P2d 1117 (1996) (same); State v.
Brown, 143 Or App 263, 923 P2d 1236 (1996) (same).

State v. Andre, 142 Or App 285, 920 P2d 1145, rev den, 324 Or 229 (1996): Sentencing court correctly ruled that
defendant’ s 1971 conviction for burglary in adwelling in violation of former ORS 164.230 (1971) was a predicate
conviction for purpose of ORS 137.635(2)(h), because the elements as alleged and proved in the prior case would constitute
first-degree burglary under ORS 164.225; “the fact that the statute numbers have changed is not controlling.”

State v. Thompson, 142 Or App 222, 920 P2d 566 (1996) (per curiam): Sentencing court erred in imposing
sentence per ORS 137.635 on convictions for first-degree sexual abuse and theft.

State v. Daugaard, 142 Or App 278, 921 P2d 975 (1996): Sentencing court erred in imposing sentence per
ORS 137.635 on convictions for first-degree sexual abuse, second-degree sodomy, and compelling prostitution.

State v. Deck, 135 Or App 538, 898 P2d 1370 (1995) (per curiam): Because defendant, who was convicted of
first-degree burglary, previously had not been convicted of acrime listed in ORS 137.635(2), the sentencing court erred in
providing in the judgment that the sentence imposed is “subject to ORS 137.635.”

State v. Woodin, 131 Or App 171, 883 P2d 1332 (1995): The phrase “maximum sentence otherwise provided by
law in such cases’ in ORS 137.635(1) means the presumptive sentence prescribed by the guidelines unless the sentencing
court makes findings to impose alonger sentence by departure; ORS 137.635 does not permit a sentencing court to impose
the maximum upward-departure sentence without first making findings to support a departure.

Statev. Rickerd, 124 Or App 552, 862 P2d 1324 (1993): ORS 137.635 does not apply to conviction based on
crime committed prior to January 1, 1990.
See also State v. Gouveia, 116 Or App 86, 840 P2d 753 (1992).

Curry v. Grill, 125 Or App 507, 866 P2d 1237 (1993): A defendant sentenced for a conviction subject to
ORS 137.635 is not entitled to any credits against his sentence authorized by ORS 421.121, even though ORS 137.635
references only ORS 421.120, not ORS 421.121.

State v. Nicholas, 118 Or App 232, 846 P2d 1181 (1993): If the court imposes a consecutive sentence on a
secondary conviction that is subject to ORS 137.635, it must use the regular column | presumptive incarceration term, not
the special presumptive sentence prescribed by OAR 253-09-001(2).

State v. Andrews, 118 Or App 107, 844 P2d 947 (1993) (per curiam): Sentencing court imposed a 20-year
dangerous-offender sentence under ORS 161.725 with a 6-year minimum under ORS 137.635; Held: “the court had
authority to sentence defendant under ORS 137.635 or under the dangerous offender statute, but not both.”

State v. Shafer, 116 Or App 667, 843 P2d 462 (1992) (per curiam), rev den, 315 Or 644 (1993). Becausethe
conviction was subject to both sentencing guidelines and ORS 137.635, it was proper for court to impose a guidelines
sentence and to order that defendant would be subject to the release restrictions in ORS 137.635(1) with respect to that
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sentence.
See also State v. Walker, 117 Or App 527, 842 P2d 817 (1992) (per curiam), rev den, 315 Or 644 (1993).

State v. Haydon, 116 Or App 347, 842 P2d 410 (1992): [1] ORS 137.635 applies to any subject felony conviction
based on a crime committed on or after January 1, 1990, even if the conviction otherwise is subject to the sentencing
guidelines. [2] Any sentence imposed pursuant to ORS 137.635(1) is subject to the departure rules and durational
limitations set forth in the guidelines applicable to that conviction. [3] ORS 137.635(1) “requires a determinate
incarceration term and thus eliminates any option under the guidelines for imposition of a probationary term.”

See also State v. Graham, 125 Or App 516, 865 P2d 490 (1993) (“sentencing court did not have authority under
ORS 137.635 to impose a sentence that is longer than that authorized by the guidelines”).

State v. Reese, 114 Or App 557, 836 P2d 737 (1992): If the court imposes a dangerous-offender sentence on a
conviction otherwise subject to ORS 137.635(1), that statute does not authorize the court to order that the 30-year term
imposed pursuant to ORS 161.725 is a determinate sentence.

D. FIREARM-MINIMUM SENTENCE (ORS 161.610)
See ORS 161.610; OAR 213-009-0001(1) and (3).

Dean v. United States, 556 US __, 129 SCt 1849, 173 L Ed 2d 785 (2009). Defendant committed an armed
robbery of a bank and, while doing so, accidentally discharged his gun, which did not cause any injury. The court imposed
the 10-year mandatory minimum under 18 USC § 924(c)(1)(A)(iii) because the gun was “discharged” during the crime.
Held: Affirmed. Because the statute does not expressly require a culpable mental state, the accidental “discharge” was
sufficient to trigger the minimum term. The Court rejected defendant’ s attempt to rely on the “rule of lenity.”

Harrisv. United States, 536 US 545, 122 S Ct 2406, 153 L Ed 2d 524 (2002). The defendant unlawfully delivered
narcotics while visibly possessing a firearm. Whenever a person commits such an offense while “brandishing” afirearm,
the court is required to impose a minimum sentence of “not lessthan 7 years.” 18 USC § 924(c)(1)(A)(ii). Theindictment
did not allege that the defendant “brandished” the firearm, and the jury found him guilty of the underlying narcotics offense
without finding that he brandished the firearm. At sentencing, the court found, over the defendant’ s objection, that he had
brandished the firearm and imposed the 7-year minimum term based on that finding. Held: Affirmed. [1] Asamatter of
statutory construction, the “brandishing” factor is not an element of the underlying offense but only a“ sentencing factor” for
the sentencing court. [2] The Court rejected the defendant’ s argument that McMillan v. Pennsylvania, 477 US 79 (1986),
no longer isgood law in light of Apprendi v. New Jersey. It is constitutionally permissible to impose a minimum sentence
that iswithin the statutory maximum otherwise authorized for the underlying offense based on findings made by the
sentencing court.

But see State v. Wedge, 293 Or 598, 652 P2d 883 (1982) (defendant entitled to jury finding under Art I, § 11, on
“use of afirearm” allegation).

State v. Jacob, 344 Or 181, 180 P3d 6 (2008). The sentencing court refused to impose the 30-year minimum
sentence mandated by ORS 161.610(4)(c) on defendant’ s third conviction for afirearm offense, ruling that defendant’ s first
firearm sentence was invalid under State v. Wedge even though he had not previously challenged that sentence on appedl, in
a post-conviction proceeding, or at his second sentencing for afirearm offense. Held: Reversed with directions to impose
sentence. [1] Prior “punishment” under ORS 161.610 authorizes the greater sentence based on a new firearm offense.

[2] Defendant cannot collaterally attack the validity of the earlier punishment at his sentencing based on the new firearm
conviction.

Statev. Hirsch / Friend, 338 Or 622, 114 P3d 1104 (2005). Statute barring felon from possessing firearms,
ORS 166.270(1), does not violate defendant’s right to bear arms under Art I, 8§ 27.

State v. Saechao, 256 Or App 369, 300 P3d 287 (2013). Defendant was convicted of several firearm offenses
arising from an incident which he used of agun to rob astore. The sentencing court imposed six separate 60-month
mandatory minimum firearm sentences per ORS 161.610(4)(a); each sentence was subsumed in other, longer sentences
imposed in the case, and the total sentence was 210 months—120 months on a conviction for attempted aggravated murder
and a consecutive 90 months on a conviction for first-degree robbery. Held: Reversed and remanded. Under Sate v.
Hardesty, 298 Or 616, (1985), the multiple firearm-minimum sentences were not authorized under ORS 161.610(4)(a).
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State v. Claggett, 245 Or App 491, 263 P3d 1109 (2011). Defendant pleaded guilty to coercion with afirearm and
unlawful use of aweapon with afirearm, and the court imposed on each a 60-month firearm-minimum sentence pursuant to
ORS 161.610(4) and ordered him to serve 24 months of the second sentence consecutively to the first. Held: Reversed and
remanded for resentencing. The sentencing court committed plain error under State v. Hardesty, 298 Or 616 (1985), by
imposing two firearm-minimum sentences in the same case, and that error requires resentencing because the second
sentencesis partially consecutive to the first.

State v. Cervantes-Avila, 242 Or App 122, 255 P3d 536 (2011). Defendant was convicted of, inter alia, first-
degree rape, first-degree sodomy, and unlawful use of aweapon (ORS 166.220), all “with afirearm.” The court imposed
consecutive 100-month sentences on the rape and sodomy convictions, and it then imposed a consecutive 60-month firearm-
minimum sentence on the unlawful-use conviction. Defendant argued that that sentence violated the “200-percent rule,”
OAR 213-012-0020(2). Held: Affirmed. [1] The 200-percent rule applies only to “consecutive sentences that involve
presumptive or dispositional departures’ and does not apply to a statutory mandatory sentence. See State v. Langdon, 330
Or 72 (2000). [2] Although a sentencing court has discretion under ORS 161.610(5) not to impose the 60-month firearm-
minimum on afirst-time offender, the court did not make that election here, which means that the 60-month term it imposed
isa“mandatory minimum” for purposes of the 200-percent rule.

State v. Medina, 234 Or App 684, 228 P3d 723 (2010). [1] The sentencing court committed plain error under
Satev. Hardesty, 298 Or 616 (1985), when it imposed three firearm-minimum sentences on separate convictions based on a
singleincident. [2] In deciding whether to exercise discretion to grant relief on an unpreserved claim of sentencing error,
“we consider whether the defendant encouraged the trial court’s imposition of the erroneous sentence, the possibility that the
defendant made a strategic choice not to object, the role of other sentences in the case, and the interests of the justice system
in avoiding unnecessary, repetitive sentencing proceedings.” [3] Although the sentencing court on remand, after correcting
the error, possibly can restructure the sentences to reimpose the same overall sentence, it is not clear from the record that it
necessarily would. Consequently, the court remanded for resentencing.

State v. Moore-Zuniga, 228 Or App 291, 208 P3d 507 (2009). Defendant was charged with several assault
offenses that specifically aleged that he committed “with afirearm,” witnesses at trial testified that defendant “shot” at
them, and the jury found him guilty. The court imposed afive-year firearm-minimum sentence per ORS 161.610 despite
defendant’ s objection that the jury’s verdicts did not necessarily find that he used a firearm, because the instructions
mentioned only “adangerous or deadly weapon.” Held: Affirmed. “Although the jury was never instructed that it was
required to find that defendant used or threatened to use a firearm in order to convict him of the offenses charged, the only
(and uncontroverted) evidence adduced at trial pertaining to use of a dangerous or deadly weapon referred to hisuse of a
.22-caliber gun—a‘firearm.” Thus, ... the jury, in convicting defendant ... necessarily found that he used or threatened to
use afirearm in committing those offenses.”

Note: The court cautioned that it wasimmateria that the caption of the verdict forms included “with a firearm”
because jurors are instructed to disregard captions.

State v. Quintero-Martinez, 220 Or App 497, 188 P3d 350, rev den, 345 Or 318 (2008). [1] The sentencing court
erred when it imposed a 60-month firearm-minimum term on each of defendant’s convictions for first-degree burglary and
first-degree kidnapping. [2] The error, however, does not warrant relief on appeal as “plain error.” Because the court
imposed, per Measure 11, a 90-month sentence on the kidnapping conviction, the minimum on that conviction has “no
practical effect.” Moreover, because the court made clear that it intended to impose an overall sentence of 120 months, and
made the sentences partially consecutive for that purpose, “we are certain” that if the case was remanded, the court would
reimpose the same 120-month sentence.

State v. Howard, 205 Or App 408, 134 P3d 1042, rev den, 341 Or 198 (2006). The Court of Appeals declined to
review defendant’ s unpreserved claim that the sentencing court committed plain error when it found that he had a prior
conviction for afirearm offense and imposed an enhanced firearm-minimum sentence under ORS 161.610(4)(b) on that
basis.

Statev. Torres, 195 Or App 236, 97 P3d 691, rev den, 337 Or 616 (2004). Sentencing court erred in imposing
firearm-minimum sentence on defendant’ s robbery conviction because there was no evidence that he personally used or
threatened use of afirearm.

See also State v. Hernandez, 194 Or App 490, 95 P3d 732 (2004) (per curiam), rev den, 338 Or 57 (2005).
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State v. Von Melker, 193 Or App 765, 91 P3d 833 (per curiam), rev den, 337 Or 282 (2004). The sentencing court
erred when it imposed more than one firearm-minimum sentence on convictions arising from the same criminal episode.

State v. Hilton, 187 Or App 666, 69 P3d 779 (2003), rev den, 336 Or 377 (2004). The sentencing court erred in
imposing a 10-year firearm minimum based on ORS 161.610(4)(b), because defendant’ s prior firearm conviction was
entered in Virginia and hence was not punishment under ORS 161.610(4)(a).

State v. McCormick, 185 Or App 491, 60 P3d 1089 (2002), rev den, 335 Or 391 (2003). The Court of Appeas
reviewed, as “plain error” in light of the intervening decision in Layton v. Hall, defendant’ s unpreserved claim that the
sentence imposed, a 5-year firearm-minimum term with a 2-year term of post-prison supervision, violates ORS 161.605.

See also Statev. Drew, 188 Or App 665, 72 P3d 1064 (2003) (per curiam).

Layton v. Hall, 181 Or App 581, 47 P3d 898 (2002). Under OAR 213-005-0002(4), the sentencing court erred
when it imposed a 36-month term of post-prison supervision on petitioner’s conviction for assault in the third degree, aclass
C felony, in addition to the 5-year firearm-minimum sentence. “ORS 161.610 does not establish, control, or limit post-
prison supervision termsin any way. OAR 213-005-0002 both establishes and limits the length of post-prison supervision
terms.”

Dugger v. Schiedler, 174 Or App 585, 27 P3d 498 (2001). Plaintiff was convicted on charges of second-degree
robbery and kidnapping with a firearm. Although those offenses were subject to Measure 11, the sentencing court orally
declared Measure 11 to be unconstitutional and imposed instead a 60-month firearm-minimum sentence. Plaintiff |ater
sought habeas corpus relief on a claim that the Department of Corrections was denying him earned-time credit per the no-
release clause in ORS 137.707(2), and the trial court dismissed his petition. Held: Reversed. Because the sentencing court
declared al of Measure 11 uncongtitutional and the state did not appeal, the department could not deny plaintiff earned-time
credits based on the no-release clause in ORS 137.707(2). Under the 60-month firearm-minimum sentence, plaintiff was
eigiblefor earned-time credits, ORS 161.610(3).

Statev. Harris, 174 Or App 105, 25 P3d 404 (2001). During a burglary/robbery, defendant found arifle that was
inoperable (because the bolt was missing), and he threatened to beat the victim with it. The indictment alleged, and the jury
found, that defendant “used or threatened to use” the rifle during the burglary, and the sentencing court imposed a 5-year
firearm-minimum per ORS 161.610. Held: Reversed and remanded. “[T]he legislature intended ‘ use or threatened use’ of
afirearm within the meaning of ORS 161.610 to refer to discharge or threatened discharge.” Defendant’s threat to use of
therifle only as club was not a sufficient factual basisfor imposing the firearm-minimum sentence.

State v. Thiehoff, 169 Or App 630, 10 P3d 322 (2000), rev den, 332 Or 137 (2001). The minimum sentence
prescribed by ORS 161.610 cannot be imposed on a conviction for a firearm offense if the jury returned a general verdict in
which it could have found the defendant guilty only on an aiding-and-abetting theory. The statute requires the state to prove
and thejury to find that defendant “personally” used or threatened to use the firearm.

State v. Polin, 167 Or App 255, 3 P3d 171, rev den, 330 Or 553 (2000). The sentencing court erred when it
imposed firearm-minimum sentences on each of several convictions that were based on crimes defendant committed during
asingle incident.

State v. Black, 161 Or App 662, 987 P2d 530 (1999) (per curiam). The sentencing court erred when it imposed
two concurrent minimum sentences per ORS 161.610 on defendant’ s two convictions for firearms offenses; the statute
“contemplates only one ... minimum sentence for the ‘first conviction’ involving a firearm even when the defendant is
simultaneously convicted of two or more felony charges.”

State v. Wimberly, 152 Or App 154, 952 P2d 1042 (1998). Defendant was convicted of unlawful use of afirearm
inviolation of ORS 166.220; that count alleged, and the jury found, that he did “intentionally discharge” the firearm in the
course of committing that crime. Although the sentencing court found no mitigating circumstances that would justify not
imposing the firearm-minimum sentence, it refused to impose that minimum sentence because the caption of that count did
not include “with afirearm.” Held: The court erred by not imposing the minimum sentence, because “ ORS 161.610(2) does
not require that an indictment include that phrase in the caption.” Moreover, the minimum term was required by
ORS 161.610(3), because use of afirearm was an element of the offense of which defendant was convicted.

118



State v. Cleveland, 148 Or App 97, 939 P2d 94, rev den, 325 Or 621 (1997). Because the sentencing guidelines
have not changed the rule that a court may impose only one firearm-minimum sentence in a case, the sentencing court erred
when it imposed firearm-minimum sentences on defendant’ s convictions for manslaughter, burglary, and robbery.

State v. Mooney, 143 Or App 624, 924 P2d 827 (1996) (per curiam): The sentencing court, on a conviction for a
“firearm” offense, departed dispositionally and imposed a probationary sentence. The court later revoked probation and
imposed a prison sentence with afirearm minimum. Held: The court lacked authority to impose the firearm-minimum
sentence when it revoked probation and imposed a prison sentence.

State v. Bergeson, 138 Or App 321, 908 P2d 835 (1995): Defendant was convicted of afelony with afirearm, and
the sentencing court imposed a probationary sentence on that conviction without making any findings under
ORS 161.610(5) to support waiver of the 5-year firearm minimum. Held: The 5-year term is mandatory under
ORS 161.610(4) unless the court makes appropriate findings. Because ORS 137.637 requires the defendant to serve a
statutory minimum term that is longer than the sentence prescribed by the guidelines, the court erred when it imposed a
probationary sentence in lieu of the 5-year minimum without first making findings to justify waiver of the minimum term.

State v. Johnson, 125 Or App 655, 866 P2d 1245 (1993): [1] A firearm-minimum sentence is not a “departure”
sentence; it is amandatory sentence. [2] When a sentencing court imposes a firearm-minimum sentence on a conviction
within a consecutive-sentence string that is subject to the “400 percent rule,” OAR 253-12-020(2), the total sentence is the
greater of the firearm minimum or the sentences derived through the rule.

State v. Walker, 117 Or App 527, 842 P2d 817 (1992) (per curiam), rev den, 315 Or 644 (1993): Although the
sentencing court erred in imposing on a single conviction both a 120-month minimum sentence pursuant to ORS 161.610(4)
and a 65-presumptive sentence, the error does not warrant relief on appeal, because ORS 137.637 requires defendant to
serve the 120-month sentence.

State v. Stalder, 117 Or App 289, 844 P2d 225 (1992): If the sentencing court imposes a sentence under the
guidelines that is longer than the firearm-minimum sentence mandated by ORS 161.610(4), ORS 137.637 requires the court
to impose the guidelines sentence as the incarceration term of the sentence, but the court nonethel ess should impose the
restrictions on release set forth in ORS 161.610(3). “The mandatory limitations of OAR 253-09-001(1) and ORS 137.637
apply only to the incarceration term. They do not apply in any way to limit the application of the other provisions of
ORS 161.610.”

State v. Hudson, 115 Or App 301, 839 P2d 721 (1992), rev den, 315 Or 442 (1993): It does not violate OAR 253-
08-002(3) to cite “use of weapon” aggravating factor to depart on conviction for attempted murder ssimply because the court
imposed firearm-minimum sentence on companion conviction for first-degree assaullt.

E. BALLOT MEASURE 11 (1994) (ORS 137.700 et seq.)

The 1997 Legidative Assembly approved numerous amendments to Measure 11 with an effective date of
October 4, 1997. Or Laws 1997, ch 852. Those amendments: [1] add three crimesto Measure 11 (viz., some forms of
first-degree arson, using a child in a sexually explicit display, and compelling prostitution); [2] clarify that a defendant is
eligible for earned-time credit with respect to any portion of the sentence imposed that exceeds the minimum term; [3] bar
thefiling of a petition in juvenile court that alleges an offense subject to Measure 11; [4] bar ajury from considering the
sentence that may be imposed if the defendant is found guilty (ORS 136.325); and [5] allow, under some circumstances, a
sentencing court to impose a sentence | ess than the minimum term on a conviction for second-degree robbery, assault, or
kidnapping (ORS 137.712). See note under subsection (3), below.

The Legidative Assembly in its 2006 Special Session amended Measure 11 (effective April 24, 2006), to enact
“Jessica’s Law” to mandate imposition of a 300-month minimum sentence on a conviction for first-degree rape, sodomy,
sexua penetration, or kidnapping based on a sexual assault on a child under 12 years of age. ORS 137.700(2)(b)(D) to (G).

1. Prison sentence mandated by ORS 137.700

State v. Rodriguez / Buck, 347 Or 46, 217 P3d 659 (2009). In each case, the defendant, who had no previous
criminal history, was convicted of first-degree sexual abuse in violation of ORS 163.427(1)(a)(A) based on sexual touching
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of a 13-year-old child, the sentencing court refused to impose the 75-month sentence mandated by ORS 137.700(2)(a)(P),
and the state appealed. Held: Judgments affirmed. As applied to the convictions at issue in these cases, the mandate 75-
month sentence is unconstitutionally disproportionate in violation of Articlel, section 16. In considering an as-applied
challenge, “acourt may consider ... the specific circumstances and the facts of the defendant’ s conduct that come within the
statutory definition of the offense, as well as other case-specific factors, such as characteristics of the defendant and the
victim, the harm to the victim, and the relationship between the defendant and the victim.” Because the touchings at issue
were borderline one-time offenses and the defendants had no criminal history, the 75-month sentence was unconstitutionally
excessive.

State v. Ferman-Velasco, 333 Or 422, 41 P3d 404 (2001). [1] Imposing a Measure 11 minimum sentence on a
class B felony does not violate Art. 1, § 6, on the ground that no minimum sentence is prescribed for some crimesthat are
class A felonies or have a higher crime-seriousness ranking. [2] Measure 11 does not violate the Eighth Amendment, the
right to allocution under the federal constitution, or the Sixth Amendment right to counsel.

State v. Langdon, 330 Or 72, 999 P2d 1127 (2000). [1] Measure 11 prohibits the reduction of a minimum
sentence for any reason. [2] The 400-percent rule requires the sentencing court to reduce the sentences imposed, but it does
not require the court to convert a consecutive sentence to a concurrent one. [3] A sentencing court has authority to impose
consecutive Measure 11 minimum sentences on convictions without regard to the 400-percent limitation in OAR 213-012-
0020 and OAR 213-008-0007(3).

State ex rel. Caleb v. Beesley, 326 Or 83, 949 P2d 724 (1997). Ballot Measure 11 (1994), amended by the 1995
legislature, does not violate: (1) the one-subject provisions of Art 1V, 88 1(2)(d) and 20, of the Oregon Constitution; (2) the
prohibition against cruel and unusual punishmentsin Art |, § 16, of the Oregon Constitution; (3) the separation-of-powers
clause of Art I11, § 1, of the Oregon Constitution; or (4) the reformation clause of former Art 1, § 15, of the Oregon
Constitution.

State ex rel. Huddleston v. Sawyer, 324 Or 597, 932 P2d 1145, cert den, 522 US 994 (1997): [1] Measure 11 did
not impliedly repeal the sentencing guidelines. [2] Measure 11 does not violate Art I, 88 11 (allocution), 15 (reformation),
or 20 (equal privileges), or Art 111, 8 1 (separation of powers), of the Oregon Consgtitution. [3] Defendant’s claim that
Measure 11 violates the Guarantee Clause (U.S. Congt, Art IV, § 4) is not reviewable. [4] Measure 11 does not violate the
Equal Protection Clause. [5] The sentencing court erred as a matter of law by refusing to impose the minimum sentence
mandated by Measure 11.

State v. Wiese, 238 Or App 426, 241 P3d 1210 (2010), rev den 349 Or 655 (2011). Defendant was convicted of
two counts of first-degree sodomy, two counts of first-degree sexual abuse, and one count of first-degree rape, and was
sentenced to 300 months in prison under ORS 137.700. On appeal, defendant argued that his sentence was disproportionate
to the offenses and constituted cruel and unusual punishment under the state and federal constitutions. Held: Affirmed.
Defendant’ s sentence was not disproportionate to his offenses because (1) the severity of the penalty is congruent with the
gravity of the offense—his repeated sexual abuse of his 11-year-old stepdaughter for over a year—even though she did not
suffer serious physical injuries; (2) the court has previously rejected a comparison of the penalties for sexual abuse of
children and intentional murder; and (3) defendant had prior convictions for robbery and assault and his punishment for
those offenses did not deter him from engaging in criminal behavior.

State v. Navarrete-Pech, 230 Or App 157, 213 P3d 1262 (2009), rev den, 348 Or 13 (2010). Measure 11
minimum sentences apply to convictions based on aiding-and-abetting liability. State v. Cobb, 224 Or App 594 (2009).

State v. Smith, 229 Or App 243, 211 P3d 961 (2009). Thetrial court correctly imposed a 70-month minimum
sentence under Measure 11 on defendant’ s second-degree robbery conviction, despite defendant’ s objection that
Measure 11 does not apply to accomplices.

Statev. LaMarsh, 227 Or App 628, 206 P3d 1103 (2009) (per curiam). The sentencing court erroneously
imposed Measure 11 sentences on defendant’ s convictions for first-degree sexual “based on its own factual finding that his
offenses occurred after the effective date of Measure 11.”

State v. Brown, 227 Or App 99, 204 P3d 825 (2009). Defendant was charged with twelve felony and
misdemeanor sexual offenses that he committed against three victims, and the parties negotiated a deal by which he pleaded
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guilty to five charges and admitted that each of the felony convictions was subject to a minimum sentence of 75 or 100
months under Measure 11. The court imposed a series of consecutive sentences that totaled 220 months. Defendant argued
on appeal that the court committed plain error by imposing a 75-month sentence on a conviction for first-degree sexual
abuse because it was undisputed that he committed the crime before April 1, 1995. Held: Affirmed. [1] The court
committed plain error, because ORS 137.700 applies only to convictions based on crimes committed on or after April 1,
1995, and the no-release order cannot be justified based on ORS 137.750, which did not take effect until December 5, 1996.
[2] But the court declined to exerciseits discretion to reverse and remand becauseit is clear that the court could and would
impose essentially the same sentence on remand by restructuring the consecutive sentences.

Statev. Miller, 226 Or App 52, 202 P3d 921, rev den, 346 Or 184 (2009). Defendant was convicted of nine
counts of first-degree sodomy and first-degree sexual abuse. The indictment alleged that defendant committed the crimes
“on or after April 1, 1995” (the effective date of Measure 11), and the verdict form for each count included a special
instruction that stated that, for each count that the jury found defendant guilty, the jury had to answer the following question:

“Did the crime occur on or after April 1, 1995?" The jury found defendant guilty on all counts and affirmatively answered
the special question. On appeal, defendant argued that there was insufficient evidence from which ajury could find that he
committed the crimes after the effective date for Measure 11. Held: Affirmed. Although dates generally are not material
elements of a crime, the dates can be material in the sense that they control the sentencing scheme that applies to the
convictions, Defendant was subject to Measure 11 sentences only if the jury found that he committed the crimes after the
effective date of those mandatory minimum sentences. The victim testified only that the offenses occurred in “ spring 1995,”
the parties stipulated at trial that the first day of spring was March 21, 1995, the victim also testified that the offenses
occurred while she was playing Little League baseball, and the evidence showed that her team’s first game was April 22,
1995. Reviewing the evidence in the light most favorable to the state, there was sufficient evidence from which the jury
could find that defendant committed the crimes after April 1, 1995.

State v. Cobb, 224 Or App 594, 198 P3d 978 (2008). The minimum sentences mandated by ORS 137.700 are not
limited only to those convicted based on “principa” liability—they apply also to a conviction based on an aiding-and-
abetting theory.

State v. Acker, 175 Or App 145, 27 P3d 1071 (2001), rev den, 333 Or 260 (2002). Defendant, an adult, was
convicted of first-degree sexual abuse for fondling a 13-year-old girl, and he was sentenced to 75 months. He contended on
appeal that the trial court erred when it denied his motion to compel the state to allow him to plead guilty to attempted first-
degree sexual abuse, asserting that the district attorney unlawfully refused to allow him to plead to the lesser offense. Held:
Affirmed. [1] Neither ORS 135.405 nor Art |, § 20, requires the district attorney to offer adults the same opportunities for a
plea bargain that are offered to juveniles charged with the same offense. [2] The district attorney did not unconstitutionally
give controlling weight to the wishes of the victim in determining whether to offer a plea bargain to defendant. [3] The
district attorney has a systematic, coherent policy on plea bargains for Measure 11 offenses that was consistently applied to
defendant.

State v. Longnecker, 175 Or App 33, 27 P3d 509, rev den, 332 Or 656 (2001). Defendant was convicted of seven
felony offenses based on his kidnapping and extended torture and repeated sexual assault of the victim. The sentencing
court imposed a series of consecutive Measure 11 minimum sentences and guidelines departure sentences that total 830
months, and defendant did not object. Held: Reversed and remanded. [1] Defendant’s claim that the total sentenceis
excessivein light if State v. Langdon isreviewable as“plain error.” [2] Defendant’s failure to file a motion under
ORS 138.083(1) to correct the judgment does not bar plain-error review on appeal. [3] The departure sentencesimposed
are error because they exceed the 400-percent limitation.

Dugger v. Schiedler, 174 Or App 585, 27 P3d 498 (2001). Plaintiff was convicted on charges of second-degree
robbery and kidnapping with a firearm. Although those offenses were subject to Measure 11, the sentencing court orally
declared Measure 11 to be unconstitutional and imposed instead a 60-month firearm-minimum sentence. Plaintiff |ater
sought habeas corpus relief on a claim that the Department of Corrections was denying him earned-time credit per the no-
release clause in ORS 137.707(2), and the trial court dismissed his petition. Held: Reversed. Because the sentencing court
declared al of Measure 11 unconstitutional and the state did not appeal, the department could not deny plaintiff earned-time
credits based on the no-release clause in ORS 137.707(2). Under the 60-month firearm-minimum sentence, plaintiff was
eigiblefor earned-time credits, ORS 161.610(3).

State v. Alvarez, 168 Or App 393, 7 P3d 616, rev den, 331 Or 244 (2000). Defendant was convicted of
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first-degree robbery, and the court declared Measure 11 unconstitutional on its face and imposed the 55-month presumptive
sentence instead. Both parties appealed, but the state dismissed its appeal in light of State ex rel. Huddleston v. Sawyer.
The parties then stipulated to aremand to consider an unresolved motion to suppress; the Court of Appeals “vacated” the
judgment and remanded. Thetrial court denied the motion to suppress, reentered the conviction, and imposed the 90-month
minimum sentence. Held: Affirmed. The remand order allowed thetrial court to correct the erroneous sentence, and the
rulein State v. Turner, 247 Or 301 (1967), that a defendant cannot receive a more onerous sentence on remand after
prevailing on appeal does not apply where, as here, the original sentence was unlawful.

State v. Mercado-Vasguez, 166 Or App 15, 998 P2d 743 (2000). Defendant, who was from Mexico, was
convicted of two counts of rape in the second degree, and the sentencing court ruled that the 75-month minimum sentence
violated Article I, section 16, and imposed 16-month sentences instead. Held: None of the following factors cited by the
sentencing court rendered the minimum sentence unconstitutional: (@) “cultural considerations’ based on how such crimes
are treated in Mexico; (b) that the victim may have been sexually active or awilling participant; (c) that defendant was
“naive’; (d) that defendant might have received alighter sentence under prior law; (€) that he cooperated with the police
after the crime was disclosed; and (f) that he will be deported as aresult of these convictions.

State v. McElroy, 161 Or App 437, 984 P2d 862, rev den, 329 Or 527 (1999). Defendant was convicted of first-
degree burglary along with multiple counts of first-degree rape, sodomy, sexual penetration, and kidnapping. The court first
imposed a 120-month upward-departure sentence on the burglary conviction and then consecutive Measure 11 sentences on
each of the other convictions, for atotal sentence of 585 months. Held: Reversed and remanded for resentencing. Because
the total of the Measure 11 sentences exceeded the 460-month maximum under the 400-percent rule, the court erred in
imposing a consecutive sentence on the burglary conviction.

State v. Mdlillo, 160 Or App 332, 982 P2d 12, rev den, 329 Or 438 (1999). Defendant was convicted of robbery
in the first degree, and the sentencing court refused to impose the 90-month minimum sentence and instead imposed the
38-month presumptive sentence. On the state’ s petition, the Supreme Court issued a writ of mandamus directing the
sentencing court to resentence defendant under Measure 11. On remand, the court again refused to impose the minimum
sentence and reimposed the same sentence, and the state appealed. Held: Reversed. The 90-month minimum sentenceis
not unconstitutionally disproportionate punishment even though defendant was only 21 years old, has only minor prior
convictions, cooperated with the police, and was only the “wheelman” in the robbery. “He helped to commit a crime that
involved the use of agun and that was fraught with the potential for causing fear in the victim and promoting violence.”

State v. Silverman, 159 Or App 524, 977 P2d 486, rev den, 329 Or 528 (1999), cert den, 531 US 876 (2000).
Defendant was convicted on two counts of first-degree sexual abuse, the court refused to impose the Measure 11 minimum
terms and instead placed defendant on probation, and the state appealed. Held: Reversed and remanded. Even though it is
possible that defendant might profit from further mental -health treatment, the 75-month minimum sentences are not
unconstitutionally disproportionate or cruel and unusual punishment in violation of either Article I, section 16, or the Eighth
Amendment.

State v. Ferman-Velasco, 157 Or App 415, 971 P2d 897 (1998), aff'd 333 Or 422, 41 P3d 404 (2001).
ORS 137.700 does not violate the proportionality clause of Article I, section 16, even though the 75-month minimum
sentences for the class B felonies that defendant committed (second-degree rape and first-degree sexual abuse) are longer
than the presumptive sentences prescribed for some class A felonies, “because the people rationally could believe that
longer sentences are warranted from crimes against persons.”

See also State v. McGhee, 157 Or App 598, 971 P2d 913 (1998) (same).

State v. Albrich, 157 Or App 64, 969 P2d 1033 (1998), rev den, 328 Or 293 (1999). Sentencing court erred in
refusing to impose minimum sentence on defendant’ s conviction for second-degree robbery.

State v. Gee, 156 Or App 241, 965 P2d 462 (1998), on recons, 158 Or App 597, 976 P2d 80, rev den, 328 Or 594
(1999). Sentencing court erred in refusing to impose minimum sentence on defendant’s conviction for first-degree robbery.
The court’s findings that defendant’s criminality “has largely been the product of episodic drug abuse and resultant mental
illness’ and that he “will respond to mental health and drug abuse treatment” does not render mandated 90-month term
unconstitutionally cruel and unusual in violation of Article |, section 16.

State v. Jackman, 155 Or App 358, 963 P2d 170, rev den, 328 Or 115 (1998). Ballot Measure 11 is
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constitutional.

State v. Skelton, 153 Or App 580, 957 P2d 585, rev den, 327 Or 448 (1998): Based on convictions arising out of
asingle incident that occurred in 1995, the court imposed a 230-month departure sentence with a 120-minimum on
defendant’ s first manslaughter conviction, consecutive 120-month minimum sentences on his other two manslaughter
convictions, and a 70-month minimum on his assault conviction, for atotal sentence of 540 months. Held: [1] The Court of
Appeals rejected defendant’ s various facial constitutional challengesto Measure 11 (specifically including his claim based
on the right to counsel guaranteed by the Sixth Amendment and Art |, § 11). [2] The sentencing court erred by imposing
consecutive sentences that exceeded 460 months, the 400-percent limitation in OAR 213-12-020(2).

State v. Mills, 153 Or App 611, 958 P2d 896 (1998), rev den, 328 Or 275 (1999) (rejecting various facial
constitutional challengesto Measure 11).

State v. Dubois, 152 Or App 515, 954 P2d 1264 (1998). The sentencing court declared Measure 11
unconstitutional on its face and imposed a probationary sentence on defendant’ s conviction for second-degree assault. The
state appealed contending that the court erred in not imposing the 70-month minimum sentence mandated by Measure 11.
Held: The sentencing court erred in failing to impose the required minimum sentence.

See also State v. Clanton, 152 Or App 705, 955 P2d 312 (1998).

Statev. Lewis, 150 Or App 257, 945 P2d 661 (1997). The court must impose the term of post-prison supervision
prescribed by OAR 213-05-002(2) even when it imposes the mandated minimum sentence under Measure 11 instead of the
prison term prescribed by the guidelines.

State v. George, 146 Or App 449, 934 P2d 474 (1997): [1] Minimum sentence imposed per Measure 11 did not,
onitsface, violate Art |, 8§ 16. [2] Measure 11 does not violate Art |, § 20. [3] Measure 11 does not violate Eighth
Amendment.

Statev. Ysasaga, 146 Or App 74, 932 P2d 1182 (1997): A defendant cannot challenge the validity of Measure 11
by way of ademurrer based on ORS 135.630(4), because the indictment states a prosecutable offense regardl ess whether
Measure 11 is constitutional .

State v. Parker, 145 Or App 35, 929 P2d 327 (1996), rev den, 324 Or 654 (1997): Measure 11 does not violate a
defendant’ s rights, guaranteed by Art 1, 8 11, of allocution or to counsel at sentencing.
See also State v. George, 146 Or App 449, 934 P2d 474 (1997).

State v. Jackson/Hoang, 145 Or App 27, 929 P2d 323 (1996), rev den, 326 Or 389 (1998): [1] Measure 11 does
not violate single-subject limitationin Art 1V, 8 1(2)(d); [2] Measure 11 does not violate separation-of-powers principlesin
Artlll, 8 1.

See also State v. George, 146 Or App 449, 934 P2d 474 (1997) (same as[2]); State v. Spence, 145 Or App 496,
932 P2d 63 (1996), rev den, 325 Or 280 (1997) (same as[2]); State v. Keerins, 145 Or App 491, 932 P2d 65 (1996) (same
as[2)).

2. Application to juvenilesunder ORS 137.707

Alvarado v. Hill, 252 F3d 1066 (9" Cir. 2001). Petitioner was not entitled to habeas corpus relief under 28
USC § 2254 on his claim that “automatic remand” provision in ORS 137.707(1) violates his due-process rights as ajuvenile
under the federal constitution, or on his claim that the mandatory minimum sentence unconstitutionally precludes
consideration of mitigating evidence.

State v. Godines, 236 Or App 404, 236 P3d 824, rev den, 349 Or 480 (2010). Defendant sexually abused his
younger sister when he was 14 years old, but she did not disclose the abuse until after he had turned 18 years old. Defendant
was charged and convicted in adult court. At sentencing, defendant did not object to the imposition of Measure 11
sentences, but he argued on appeal that the sentences were “plain error” because he was only 14 when he committed the
offenses. Held: Affirmed. Because defendant’s argument was based on a “complex issue of first impression” that was
reasonably in dispute, it was not plain error.

Coley v Morrow, 183 Or App 426, 52 P3d 1090, rev den, 335 Or 104 (2002). The court in the underlying criminal
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proceeding had jurisdiction to convict petitioner of robbery under ORS 137.707, because he had committed that offense on
his 15™ birthday, even though he committed it before the time of day on which he was born.

Statev. Pike, 177 Or App 151, 33 P3d 374 (2001), rev den, 333 Or 568 (2002). [1] Because juvenile courts have
jurisdiction over defendants who are under the age of 18 when proceedings are initiated, ORS 137.707 is not applicable to a
defendant who is 18 years old when heisindicted. [2] The sentencing court correctly denied defendant’s motion to remand
him to juvenile court for disposition upon being convicted on charges of third-degree sexual abuse as lesser-included
offensesto the charges of first-degree sexual abuse. Although he committed the crimes when he was 17 years old, he was
not charged until he was 18 and hence there is no basis to remand him to juvenile court on those convictions.

State v. Thorp, 166 Or App 564, 2 P3d 903 (2000), rev dism’'d 332 Or 559 (2001). Defendant, a 16-year-old
male, was convicted of two counts of second-degree rape for having consensual intercourse with a girl who is more than
3 yearsyounger than heis. The sentencing court ruled that the 75-month minimum sentence mandated by
ORS 137.707(4)(a)(K) is unconstitutional ly disproportionate punishment and imposed a 35-month sentence instead. Held:
Reversed and remanded for entry of the minimum sentence. [1] A sentence violates Art I, 8 16, only if it is“so
disproportionate to the offense as to shock the moral sense of all reasonable persons as to what is right and proper.”
[2] Whether the sentence is disproportionate under the Eighth Amendment requires consideration of “(a) the gravity of the
offense and the harshness of the penalty; (b) the sentences imposed on other criminals in the same jurisdiction; and (c) the
sentences imposed for commission of the same crime in other jurisdictions.” [3] Inlight of the historical treatment of this
offense and the punishments prescribed for similar offenses, the 75-month minimum sentence is not disproportionate.

State v. Bowman, 160 Or App 8, 980 P2d 164 (1999), rev den, 334 Or 655 (2002). Defendant, a 17-year-old
juvenile, was convicted of robbery in the second degree for robbing two young men at knifepoint at night. The sentencing
court refused to impose the 70-month minimum sentence and instead placed defendant on probation, and the state appeal ed.

While that appeal was pending, the court revoked defendant’ s probation and again refused to impose the minimum sentence
and imposed the 6-month sanction prescribed by the guidelines. The state also appealed from that judgment, and the two
appeals were consolidated on appeal. Held: The sentencing court erred by refusing to impose the 70-month minimum
sentence; that sentence is not unconstitutionally disproportionate punishment in violation of Art I, § 16, even though he was
only ajuvenile, had no prior criminal record, and the victim was not injured. “The conduct that defendant engaged in was
fraught with the potential for causing fear in the victims and promoting violence.”

State v. Shoemaker, 155 Or App 416, 965 P2d 418, rev den, 328 Or 41 (1998). Defendant, age 17, robbed the
victim at knifepoint, he pleaded guilty to second-degree robbery, and the court imposed the 70-month minimum term. Held:
The sentenceis not cruel and unusual punishment in violation of Art 1, § 16. The court also rejected defendant’ s argument
that Ballot Measure 11 “violates [defendant’ s| federal guarantee of due process, because it fails to provide for mitigation,
and violates his voting rights, because it requires him to be sentenced as an adult without giving him the right to vote as an
adult.”

State v. Rhodes, 149 Or App 118, 941 P2d 1072 (1997), rev den, 326 Or 389 (1998). [1] ORS 137.707 isfacialy
constitutional. [2] Imposition of the 75-month minimum sentence mandated by ORS 137.707(2)(p) on defendant’s
conviction for first-degree sexual abuse does not violate Art I, 88 15 and 16, even though defendant was only 15 years old
and the victim was his younger sister, particularly in light of his admission to repeated molestations even after his mother
told him to stop and evidence suggesting he committed more serious offenses.

Statev. Lawler, 144 Or App 456, 927 P2d 99 (1996), rev den, 326 Or 389 (1998): [1] With respect to ajuvenile
whois 15 to 17 years old and commits a Measure 11 offense, ORS 137.707 eliminates any juvenile-court discretion to
waive jurisdiction—the charges must be tried in adult court and the court must impose the mandated sentence;

[2] Measure 11 does not violate single-subject limitation in Art 1V, § 1(2)(d); [3] Measure 11 does not violate Art |, 8 15;
[4] defendant’ s challenge to Measure 11 based on claim that sentence for murder violates “proportionate” clause Art I, 8§ 16,
is not reviewable, because he was not convicted of murder.

See also State v. Spence, 145 Or App 496, 932 P2d 63 (1996), rev den, 325 Or 280 (1997) (same as[3]); Statev.
Keerins, 145 Or App 491, 932 P2d 65 (1996) (same as[3]); Statev. Parker, 145 Or App 35, 929 P2d 327 (1996), rev den,
324 Or 654 (1997) (same as[3]); State v. Jackson/Hoang, 145 Or App 27, 929 P2d 323 (1996), rev den, 326 Or 389
(1998) (same as[1], [2], and [3]).
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3. Possibility of departure under ORS 137.712

Note: ORS 137.712 was enacted in 1997 (Or Laws 1997, ch 852) to allow, under some circumstances, a sentencing
court to impose a sentence less than the minimum term on a conviction for second-degree robbery, assault, or kidnapping.
That list was expanded in 1999 to include second-degree manslaughter (Or Laws 1999, ch 954, § 2), and was further
expanded in 2001 to include second-degree rape, sodomy, and sexual penetration, and first-degree sexual abuse (Or Laws
2001, ch 851, § 5).

State v. Brooks, 256 Or App 348, 300 P3d 256 (2013). Defendant was convicted of two counts of second-degree
robbery, and the sentencing court denied his request for a departure under ORS 137.712 and imposed a 70-month sentence.
Held: Reversed and remanded. Inlight of State v. Arnold, 214 Or App 201 (2007), the court erred in ruling that defendant
was disqualified under ORS 137.712(2)(d)(C) from obtaining a departure. “We remand for resentencing, at which time the
trial court can consider whether defendant is otherwise eligible for alesser sentence under ORS 137.712 and, if so, whether
to exerciseits discretion to impose such a sentence.”

State v. Bowden, 217 Or App 133, 174 P3d 1073 (2007). Under ORS 137.712(5), if a person sentenced to a
probationary term violates aterm of probation “by committing a new crime,” the court “shall” revoke the probation and
impose the presumptive sentence under the sentencing guidelines. A juvenile “commits anew crime” under
ORS 137.712(5) by engaging in conduct that would constitute a crime if committed by an adult. Although ajuvenile
adjudication is not a criminal conviction, the focus of the phrase “committed a new crime” in ORS 137.712(5) is on the
conduct, rather than the legal consequences available for that conduct.

State v. Arnold, 214 Or App 201, 164 P3d 334 (2007). Defendant was convicted at trial of second-degree robbery
based on his aiding and abetting a robbery by driving and waiting in the getaway car while two other men robbed the victim
a gunpoint. The sentencing court imposed the mandatory Measure 11 sentence, rejecting defendant’ s argument that the
court should impose a downward departure under ORS 137.712. The sentencing court concluded that defendant was
ineligible for a departure because of ORS 137.712(2)(d)(C), which permits a departure only where, “if the defendant
represented by words or conduct that the defendant was armed with a deadly weapon, the representation did not reasonably
put the victim in fear of imminent physical injury”; the court rejected defendant’ s argument that that factor did not apply to
him because he personally did not make any representation that he was armed. Held: Sentence vacated and reversed. The
factor in ORS 137.712(2)(d)(C) precludes a downward departure “if the defendant represented by words or conduct that the
defendant was armed with a deadly weapon, [and] the representation did not reasonably put the victim in fear of imminent
physical injury.” Under that provision, the sentencing court must consider whether the representation reasonably put the
victimin fear of imminent injury only if the defendant personally represented by words or conduct that he was armed with a
deadly weapon. The sentencing court erroneously concluded that defendant wasineligible for a downward departure on the
ground that defendant’ s accomplice had represented that he had a weapon and thereby put the victim in reasonabl e fear of
imminent injury.

Statev. lvie, 213 Or App 198, 159 P3d 1257 (2007). Defendant pleaded guilty to second-degree assault and the
parties stipulated to a departure pursuant to ORS 137.712 to a probationary sentence but further agreed that if defendant
violated the probation, the court on revocation would impose a 70-month term as the “presumptive” sentence. The court
imposed that sentence without making findings under ORS 137.712 or 137.750. Later, upon revocation, defendant argued
that ORS 137.712(5) barred a sentence longer than 38 months. The court disagreed and imposed the 70-month sentence and
denied any €ligibility for early release based on ORS 137.700(1). Held: Reversed and remanded. [1] Ininterpreting the
parties’ plea agreement, “commercial contract principles apply”’—*the construction of a contract is a question of law, but
when the contract is ambiguous, extrinsic evidence may be used to resolve the ambiguity, and determination of athe parties
intent is a question of fact.” The record supported the sentencing court’ s finding that defendant had stipulated to a
70-month term on revocation. [2] Because 70-month term was imposed pursuant to